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Legal Regime of Child Labor in the Philippines: A Review

Rudy’s story is far from being unique. ILO laments that worldwide, there are 215
million children trapped in child labor, 115 million of them being in the worst forms
of child labor as of 2010.%® In the Philippines, where child labor has become a social
menace, ILO launched on June 26, 2012, the Batang Malaya: child labor-free Philippines
campaign, a nationwide drive geared towards the global deadline of ending the worst
forms of child labor by 2016.%* On the same occasion, the results of the ILO-funded
survey conducted by the National Statistics Office (NSO) in 2011 were released. The
results show that out of the 29.019 million Filipino children aged 5-17 years old, about
18.9% or 5.59 million were already working.*®

The Philippine Daily Inquirer (PDI, for brevity) clarifies that of those 5.59 million
children at work, 3.028 million were considered as child laborers. Of such, 2.993 million
were exposed to hazardous conditions. Surprised by the survey results, the Labor Secretary
reiterated the Labor Department’s pledge to do its “utmost in making every barangay in
the country with high child labor incidence child labor-free”.*¢

PDI, moreover, reports that as per the NSO Administrator, 60% of child laborers
in the country were in the agricultural sector. Thus, “[T]here are two boys for every
girl, especially in agriculture. In the services sector, there are more girls than boys. Sixty
percent are in agriculture [and] as they grow older, they also tend to drop out of school.
With the younger group, aged 5 to 9 years old, 90% are in school. By the time they reach
15, only half of them are in school”.'’

The NSO Administrator explains that “the 2.993 million child laborers exposed to
hazardous conditions could include those involved in the worst forms of child labor — the
sex trade, drug trafficking, other illicit activities and armed conflict. xxx. These are the
ones exposed to chemicals, biological-hazards like bacteria that cause diseases”.*®

In another report,'® it was underscored that the 2011 NSO survey on children reveals
that “[o]ver the past decade, the incidence of child labor in the Philippines increased
by almost 30% from 4.2 million in 2001 to 5.5 million last year”. Also, “the number of
children engaged in hazardous work increased by 25% from 2.4 million in 2001 to 3
million in 2011”.

Child labor, being an offshoot of widespread poverty, “regions with the highest
incidence of hazardous child labor are also some of the poorest areas in the country”.
These include Central Luzon (10.6%), Bicol (10.2%), Western Visayas (8.5%), Northern
Mindanao (8.2%) and Central Visayas (7.3%).2°

Hence, ILO complains that “[i]nstead of clutching books and pens, more and

13 http://www.interaksyon.com/article/15347/dole-confirms-64-minors-working-in-south-cotabato-mine-site
14 Id.

15 http://newsinfo.inquirer.net/218947/philippines-has-3-m-child-laborers-nso-ilo

16 id

17 Id.

18 Id.

19 http://www.interaksyon.com/article/35801/child-labor-in-philippines-up-by-30-percent-over-10-years

20 http://www.interaksyon.com/article/15347/dole-confirms-64-minors-working-in-south-cotabato-mine-site
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more Filipino children are holding shovels and pails as they drop out of school to work
and support their families”.# In fact, “[o]ver the last three years, the dropout rate for
elementary students (aged 6 to 15) has increased from 5.99% (SY 2007-2008) to 6.28%
(SY 2009-2010)”. ILO confirms that “one of the main reasons children quit school is that
they are forced to work.” As noted by the Director of the ILO office in the Philippines, “[p]
oor families have no choice but to send their children to work in order to just survive. And
as such, child laborers are often forced to drop out of school”.?? (underscoring supplied)

Indeed, it cannot be over-emphasized that “(C)hild labor and poverty are inevitably
bound together”. Consequently, if the labor of children is continuously used “as the
treatment for the social disease of poverty, you will have both poverty and child labor to
the end of time”.%

V. Special Protection Afforded by International Law:
International Standards

As stated in an earlier paper,® the menace that is child labor is actually nothing
new. It is no wonder that since time immemorial, the welfare and special protection of
children have been the concern of everyone. The Holy Scriptures, no less, underscores
the importance of children. Thus, in Psalm 127:3, it says: “Lo, children are a heritage of
the LORD...”

That child labor has been a major concern in the international community is manifest
in major declarations, conventions and the like, the salient features of which are briefly
discussed ad seriatim.

A. Declaration of the Rights of the Child (Declaration of Geneva), 1924

As early as 1924, the League of Nations, recognizing the vulnerable situation of
children, adopted the Declaration of the Rights of the Child.?> Otherwise known as
The Declaration of Geneva, the same brought to fore in the international community
the need for special safeguards to address children’s welfare, specifically their economic,
psychological and social needs.?®

Although not legally binding, the document “recognised and affirmed for the first
time the existence of rights specific to children and the responsibility of adults towards
children”.?” The Declaration, clearly stating that “mankind owes to the Child the best
that it has to give”, proceeds to oblige all adults regardless of race, nationality or creed

21 http://www.interaksyon.com/article/1765/more-and-more-pinoy-kids-dropping-out-of-school-to-work---ilo

22 Id.

23 A statement made by Grace Abbott, an American social worker.

24 PS. Daway, Child Labor Rights: Philippine Legal Milieu, Chap. 4, Looking After Filipino Children 2011, ed.
EA Pangalangan, pp. 211-266, 212

25 Source: www.un.documents.net/gdrc1924.htm

26 People v. Jose Abadies y Claveria, GR No. 139346-50 (11 July 2002)

27 http://childrensrightsportal.org/childrens-rights-history/references-on-child-rights/geneva-declaration/
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to uphold five specific rights of children, to wit: (1) the right to be given the means
requisite for normal development, both materially and spiritually; (2) the right to be fed,
if hungry; the right to be nursed, if sick; the right to be helped, if backward; the right
to be reclaimed, if delinquent; and the right to be sheltered and succored, if orphaned;
(3) the right to be the first to receive relief in times of distress; (4) the right to be putin a
position to earn a livelihood and to be protected against every form of exploitation; and
(5) the right to be brought up in the consciousness that his talents must be devoted to the
service of fellowmen.

B. ILO C 77 (Convention Concerning Medical Examination for Fitness
For Employment in Industry of Children and Young Persons), 1946

Adopted by ILO shortly after the Second World War in 1946, ILO Convention No.
77?8 was ratified by the Philippines on 17 November 1960. The Convention obliged
Members to require medical examination for fitness for employment in any industrial
undertaking of children and young persons under eighteen (18) years of age.

The term “industrial undertaking” included, inter alia, mines, quarries, and other
works for the extraction of mineral from the earth; undertakings in which articles are
manufactured, altered, cleaned, repaired, ornamented, finished, adopted for sale, broken
up or demolished, or in which materials are transformed, including undertakings engaged
in shipbuilding or in the generation, transformation or transmission of electricity. The
Convention prohibited employment in any industrial undertaking of children and young
persons under eighteen (18) years of age unless they have been found fit for the work
through a thorough medical examination. Moreover, the competent authority as specified
by national law shall distinguish industry from agriculture, commerce and other non-
industrial occupations.

C. ILO R 79 (Recommendation Concerning the Medical Examination
For Fitness for Employment of Children and Young Persons), 1946

To supplement ILO Convention No. 77, ILO likewise adopted on 19 September 1946
ILO Recommendation No. 79 which provided that the thorough medical examination
required on entry into employment should: (a) include all the clinical, radiological and
laboratory tests useful for discovering fitness or unfitness for the employment in question;
and (b) be accompanied by appropriate advice on health care.

Moreover, measures for ensuring that children and young persons found to have
physical handicaps or to be generally unfit for employment should include proper medical
treatment for removing or alleviating handicap. Such children and young persons are to
be encouraged to return to school or are to be guided towards suitable occupations likely
to be agreeable to them, with opportunities for training.

28 International Labour Conventions and Recommendations, 1919-1991; Geneva, 1992, pp. 378-382

29 International Labour Conventions and Recommendations, 1919-1981, Geneva, 1982, p. 762.
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D. ILO C 90 (Convention Concerning the Night Work of Young Persons
Employed in Industry), Revised 1948

ILO Convention No. 90* which followed ILO C77 was ratified by the Philippines
on 29 December 1953. Intended to prohibit the night work of young persons under
eighteen (18) years of age in any industrial undertaking, the Convention provided that the
term “night” signifies a period of at least twelve (12) consecutive hours. It differentiated
between young persons under sixteen (16) years of age and young persons who have
attained sixteen (16) years but are under eighteen (18) years of age.

With respect to the first group, “night” included the interval between ten o’clock in
the evening and six o’clock in the morning. With respect to the second group, it included
an interval prescribed by the competent authority of at least seven (7) consecutive hours
falling between ten o’clock in the evening and seven o’clock in the morning.

E. Declaration of the Rights of the Child, 1959

It took the United Nations (UN, for brevity) General Assembly 35 years from the
Declaration of Geneva, 1924, to proclaim the Declaration of the Rights of the Child on
20 November 19592, noting that on account of the child’s physical and mental immaturity,
he “needs special safeguards and care, including appropriate legal protection”. Thus,
Principle 9 thereof mandated that the child should, as such, be protected against “all forms
of neglect, cruelty and exploitation”. The same proscribed his admission to employment
before the appropriate minimum age or any employment which would prejudice his
health or education, or interfere with his physical, mental or moral development.

F. International Covenant on Economic, Social and Cultural Rights
(ICESCR), 1966

Further to the promotion of economic, social and cultural rights as well as civil and
political rights recognized in the Universal Declaration of Human Rights, the UN General
Assembly adopted on 16 December 1966 the International Covenant on Economic,
Social and Cultural Rights.** Ratified by the Philippines on 7 June 1974, the Covenant
specifically recognized the need for children and young persons to “be protected from
economic and social exploitation”. It called for legal sanctions against “work harmful to
their morals or health or dangerous to life or likely to hamper their normal development”.
Likewise, age limits for work below which child labor should be prohibited and penalized
by law, were to be established.

G. ILO C 138 (Convention Concerning Minimum Age for Admission to
Employment), 1973

Consistent with ILO C77 (1946) and ILO C90 (Rev. 1948) which drew special attention
to the working child, ILO adopted a general instrument on minimum working age on 26

30 International Labour Conventions and Recommendations, 1919-1991; Geneva, 1992, pp. 454-457
31 G.A. Res. 1386 (X1V)
32 993 UNTS 3
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June 1973 which the Philippines ratified on 4 June 1998. Intended “to gradually replace
the existing ones applicable to limited economic sectors with a view to achieving the total
abolition of child labor”, ILO Convention No. 138 called on each member “to pursue
a national policy designed to ensure the effective abolition of child labor and to raise the
minimum age for admission to employment or work to a level consistent with the fullest
physical and mental development of young persons”.

Accordingly, the specified minimum age “shall not be less than the age of completion
of compulsory schooling and, in any case, shall not be less than 15 years.” Moreover, the
minimum age for work “which by its nature or the circumstances in which it is carried out
is likely to jeopardize the health, safety or morals of young persons™ is set at not less than
18 years of age.

H. ILO R 146 (Recommendation Concerning Minimum Age for
Admission to Employment), 1973

OnJune 26,1973, ILO also adopted ILO Recommendation No. 1463 as a supplement
to ILO C 138. While providing that the minimum age should be “fixed at the same level
for all sectors of economic activity”, ILO R 146 called for “the progressive raising to 16
years of the minimum age for admission to employment or work™ and for urgent steps to
raise the minimum age to that level, where it is below 15 years.

ILO Convention No. 138 as well as Recommendation No. 146 were meant to require
the formulation of measures that will ensure that the conditions of employment of
children and young persons under the age of 18 years are maintained at satisfactory
standards.

Likewise, special attention was to be given to (a) fair remuneration and its protection,
bearing in mind the principle of equal pay for equal work; (b) strict limitation of the
hours spent at work in a day and in a week, and the prohibition of overtime; (c) except in
emergency cases, a minimum consecutive period of 12 hours’ night rest, and of customary
weekly rest days; (d) an annual holiday with pay of at least four weeks and, in any case,
not shorter than that granted to adults; (e) social security schemes, including employment
injury, medical care and sickness benefits schemes; and (f) satisfactory standards of safety
and health and appropriate instruction and supervision.

l. Convention on the Rights of the Child (CRC), 1989

Another thirty (30) years elapsed from the adoption of the Declaration of the Rights
of the Child in 1959 before the UN General Assembly adopted on 20 November 1989,
the Convention on the Rights of the Child (CRC).* Premised on the belief that children,
in particular, should be afforded the necessary protection and assistance for them to fully
assume their responsibilities within the community, the CRC explicitly recognized the right
of the child to be protected from “economic exploitation and from performing any work
that is likely to be hazardous or to interfere with the child’s education, or to be harmful to

33 International Labour Conventions and Recommendations, 1919-1981, Geneva, 1982, pp. 730-735
34 Id., p. 1167
35 A/RES/44/25
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the child’s health or physical, mental, spiritual, moral or social development”. Moreover,
member states agreed to provide, through legislative and administrative measures, for (a)
a minimum age for admission to employment; (b) appropriate regulation of the hours and
conditions of employment; and (c) appropriate penalties or sanctions to ensure effective
enforcement thereof.

Recognizing the significance of CRC, the Philippines ratified the same within one (1)
year from its adoption, that is, on 21 August 1990.

J. ILO C 182 (or the Worst Forms of Child Labor Convention), 1999

Further to ILO Convention No. 138 and Recommendation No. 146 (6 June 1973)
concerning minimum age for admission to employment, recalling the UN Convention
on the Rights of the Child (CRC), and considering the “need to adopt new instruments
for the prohibition and elimination of the worst forms of child labor”, ILO adopted ILO
Convention No. 182%. Otherwise known as the Worst Forms of Child Labor Convention
of 17 June 1999, the Convention was ratified by the Philippines on 28 November 2000.

Accordingly, the term “worst forms of child labor” comprises: (a) all forms of slavery
or practices similar to slavery, such as the sale and trafficking of children, debt bondage
and serfdom and forced or compulsory labor, including forced or compulsory recruitment
of children for use in armed conflict; (b) the use, procuring or offering of a child for
prostitution, for the production of pornography or for pornographic performances; (c) the
use, procuring or offering of a child for illegal or illicit activities, including the production
and trafficking of dangerous drugs and volatile substances prohibited under existing laws;
and (d) work which, by its nature or the circumstances in which it is carried out, is likely
to harm the health, safety or morals of children.

K. ILO R190 (Concerning the Prohibition and Immediate Action for the
elimination of the Worst Forms of Child Labour), 1999

In order to supplement the provisions of ILO C182 (1999), ILO adopted ILO R190%
on even date of 17 June 1999. The Recommendation provided that in determining the
types of work likely to harm the health, safety and morals of children and where they
exist, the following work should be considered: (a) work which exposes children to physical,
psychological or sexual abuse; (b) work underground, underwater, at dangerous heights
or in confined spaces; (c) work with dangerous machinery, equipment and tools, or which
involves the manual handling or transport of heavy loads; and (d) work in an unhealthy
environment which may, for example, expose children to hazardous substances, agents or
processes, or to temperatures, noise levels, or vibrations damaging to their health. Work
under particularly difficult conditions such as work for long hours or during the night or
work where the child is unreasonably confined to the premises of the employer is also
considered as belonging to the category of the worst forms of child labor.

Thus, the Recommendation obliges members to declare the particular worst forms
of child labor to be criminal offenses, to wit: (a) all forms of slavery or practices similar

36 http://www.ilocarib.org.tt/projects/cariblex/conventions_9/shtml

37 http://www.ilo.org/ilolex/cgi-lex/convde.pl?R190
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to slavery such as the sale and trafficking of children, debt bondage and serfdom and
forced or compulsory labor, including forced or compulsory recruitment of children for
use in armed conflict; (b) the use, procuring or offering of a child for prostitution, for the
production of pornography or for pornographic performances; and (c) the use, procuring
or offering of a child for illicit activities, in particular for the production and trafficking
of drugs as defined in the relevant international treaties, or for activities which involve
the unlawful carrying or use of firearms or other weapons. Accordingly, penalties are to
be applied for violations of national laws that are intended to prohibit and eliminate the
worst forms of child labour.

The foregoing major declarations and conventions essentially set forth the standards
which are meant to govern the conditions of employment of children and young persons
throughout the international community. These instruments require or at the very least,
encourage member states to translate such international standards into rather concrete
terms through national laws and administrative measures with the view in mind of
minimizing, if not totally eradicating the social menace that is child labor.

V. The Constitutional Framework

In the last seventy (70) years, the Philippines has consistently embraced the policy
of affording protection to labor, in general. Going a step higher than the 1935 and 1973
Constitution, the 1987 Constitution now mandates full protection to labor, wherever
situated (local or overseas), whether organized or unorganized and at the same time,
guarantees the seven (7) cardinal or primary rights of all workers.®® (Underscoring
supplied) While the present Constitution binds the State to protect the rights of workers
and promote their welfare in general, it particularly emphasizes the vital role of the youth
in nation-building, obliging the State to promote the protection of their physical, moral,
spiritual, intellectual, and social well-being.*

As observed in the paper already adverted to:

“Viewed against the earlier mentioned principles of international law,
the present Philippine Constitution can be said to be compliant with
international standards and covenants which are meant to afford special
protection to the working child who is particularly vulnerable to all forms
of abuse, exploitation and discrimination. Of particular relevance is Article
11, Section 13 which calls for the promotion and protection of the child’s
physical, moral, spiritual, intellectual, and social well-being and Article XV,
Section 3 (2) which establishes the right of the child to special protection
from all forms of neglect, abuse, cruelty, exploitation, and other conditions
prejudicial to his development. Moreover, Article XIII, Section 3 which
makes specific reference to labor, in general, coupled with Article 11, Section
13 which recognizes the vital role of the youth in nation-building, reveals the
intention of the framers of our fundamental law to emphasize the critical
need to afford special protection to child labor.”*°

38 Constitution, Article X111, Section 3, parags. 2-3
39 Constitution, Article 11, Sec. 18, Sec. 13.
40 Supra, Note 23.
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VI. Philippine National Laws on Child Labor

The foregoing Constitutional principles were translated into special pieces of
legislation which address the peculiar situation of the working child, the most significant
of which is Republic Act (RA) No. 7610 of 1992, as amended.

A. RA No. 7610 (or the Special Protection of Children Against Abuse,
Exploitation and Discrimination Act of 1992 or the Child Abuse Act,
for brevity), as amended by:

- RA No. 7658 (or the Act Prohibiting the Employment of Children
Below 15 Years of Age in Public and Private Undertakings), 1993,
and

- RA No. 9231 (or the Act Providing for the Elimination of the Worst
Forms of Child Labor Affording Stronger Protection for the Working
Child), 2003

1. Declared Policy

RA No. 7610 mandates the State to provide special protection to children from all
forms of abuse, neglect, cruelty, exploitation and discrimination, and other conditions
prejudicial to their development. To add teeth to the law, it provides sanctions and
penalties for the unlawful acts as defined therein. Moreover, intervention measures on
behalf of the child are to be established when the parent or any person having care
or custody of the child fails or is unable to protect him/her against abuse, exploitation
and discrimination. In every case, the paramount consideration is the best interests of
children consistent with the principle of First Call for Children as enunciated in the UN
Convention on the Rights of the Child.

2. Definition of the term “Children”

RA No. 7610* has been cited as the major law which grants special protection to
working children. Under this law, the term “children” refers not only to persons below
eighteen (18) years of age but also to those over eighteen (18) years but are unable to fully
take care of themselves or protect themselves from abuse, neglect, cruelty, exploitation
or discrimination because of a physical or mental disability or condition. The term thus,
includes the mentally-challenged person.

3. Compliance with International Standards
In order to make RA No. 7610 fully compliant with international standards,

amendments were introduced by two laws over a span of ten (10) years. Thus, on 28 July
2003 and in compliance with international standards calling for the elimination of the

41 RA No. 7610, Sec. 2
42 88 OG 4851 No. 30 (July 27, 1992)
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worst forms of child labor, Congress enacted into law RA No. 9231, otherwise known as
the Act Providing for the Elimination of the Worst Forms of Child Labor and Affording
Stronger Protection for the Working Child. RA No. 9231 further amended RA No. 7610
or the Child Abuse Act, as earlier amended by RA No. 7658* in 1993.

4. Minimum Employable Age
a. General Rule

RA No. 7658 which amended Section 12 of RA No. 7610 on “employment
of children” establishes the general rule that children below fifteen (15) years
of age shall not be employed, thus setting the minimum employable age at
fifteen (15) years.”> The Philippine national law on employment age is, as
such, compliant with ILO Convention No. 138 which sets the minimum age
for admission to employment at not less than fifteen (15) years.

b. Exceptions to the General Rule

Section 12 as thus amended by RA No. 7658 allows employment of children
below fifteen (15) years of age under two exceptional circumstances,* subject
to the conditions as provided in the law. These are:

One. When a child works in a family-run enterprise, wherein only
members of his/her family are employed, subject to the following
conditions: (a) he/she works directly under the sole responsibility
of his/her parents or legal guardian; (b) such employment neither
endangers the life, safety, health, and morals nor impairs the normal
development of the child; and (c) the parent or legal guardian
provides him/her with the prescribed primary and/or secondary
education.

Two. When his participation in public entertainment or information
through various forms of media, including cinema, theatre, radio,
television isessential. Such agifted child can make full use of histalents
and earn therefrom upon the condition that: (a) the employment
contract is concluded by the child’s parents or legal guardian, with
the express agreement of the child concerned, if possible, and the
imprimatur of the Department of Labor and Employment; and
(b) the following requirements are strictly complied with: (i) the
employer ensures the protection, health, safety, morals and normal
development of the child; (ii) the employer institutes measures
to prevent the child’s exploitation or discrimination taking into
account the system and level of remuneration, and the duration and
arrangement of working time; and (iii) the employer formulates and
implements, subject to the approval and supervision of competent

43 100 OG 1280 No. 9 (March 1, 2004)

44 89 OG 7637 No. 52 (December 27, 1993)

45 RA No. 7658, Sec. 1 which amended RA No. 7610, Sec. 12.
46 Id.
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authorities, a continuing program for training and skills acquisition
of the child.

C. Work Permit from DOLE

Inthe above exceptional cases, RA No. 7658 requires, prior to the employment
of a child below fifteen (15) years of age, that the employer shall first secure
a work permit from the Regional Office of the Department of Labor and
Employment (DOLE, for brevity). The work permit is intended to ensure
compliance with all requirements.*’

5. Hours of Work

RA No. 9231 inserted among others, a new section, Section 12-A, which regulates
the hours of work of a working child. Under the exceptional cases provided in Section 12
thereof, the following rules shall govern: (1.) a child below fifteen (15) years of age may
be allowed to work for not more than twenty (20) hours a week but no more than four (4)
hours at any given day; (2.) a child fifteen (15) years of age but below eighteen (18) may
be allowed to work for not more than forty (40) hours a week but no more than eight (8)
hours a day; (3.) no child below fifteen (15) years of age shall be allowed to work between
eight o’clock in the evening and six o’clock in the morning of the following day; and (4.)
no child fifteen (15) years of age but below eighteen (18) shall be allowed to work between
ten o’clock in the evening and six o’clock in the morning of the following day.

The above-rules provide not only the maximum hours of work of the working child
but also, the night work prohibition consistent with international standards.

6. Worst Forms of Child Labor

The Child Abuse Act prohibits the engagement of any child in the worst forms
of child labor. Thus, the phrase “worst forms of child labor”*® was given an expansive
meaning to cover a broad range of violations of the working child’s rights.

It shall refer to any of the following: (1) all forms of slavery, as defined under the
“Anti-trafficking in Persons Act of 2003, or practices similar to slavery such as sale
and trafficking of children, debt bondage and serfdom and forced or compulsory labor,
including recruitment of children for use in armed conflict; (2) the use, procuring,
offering or exposing of a child for prostitution, for the production of pornography or for
pornographic performances; (3) the use, procuring or offering or exposing of a child for
illegal or illicit activities, including the production and trafficking of dangerous drugs and
volatile substances prohibited under existing laws; or (4) work which, by its nature or the
circumstances in which it is carried out, is hazardous or likely to be harmful to the health,
safety or morals of children.

Hazardous or harmful work is such that it: (a) debases, degrades or demeans the
intrinsic worth and dignity of a child as human being; (b) exposes the child to physical,
emotional or sexual abuse, or is found to be highly stressful psychologically or may
prejudice morals; (c) is performed underground, underwater or at dangerous heights; (d)

47 Id.
48 RA No. 9231, Sec. 12-D
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involves the use of dangerous machinery, equipment and tools such as power-driven or
explosive power-actuated tools; (e) exposes the child to physical danger such as, but not
limited to the dangerous feats of balancing, physical strength or contortion, or which
requires the manual transport of heavy loads; (f) is performed in an unhealthy environment
exposing the child to hazardous working conditions, elements, substances, co-agents or
processes involving ionizing, radiation, fire, flammable substances, noxious components
and the like, or to extreme temperatures, noise levels or vibrations; (g) is performed under
particularly difficult conditions; (h) exposes the child to biological agents such as bacteria,
fungi, viruses, protozoa, nematodes and other parasites; or (i) involves the manufacture or
handling of explosives and other pyrotechnic products.

B. DOLE DO No. 65-04: Rules Implementing RA No. 9231

On 25 July 2004 and pursuant to the foregoing requirement, DOLE issued Department
Order (DO) No. 65-04* which provides the Rules and Regulations Implementing RA No.
9231. Thus, under section 8 of DO No. 65-04, “no child below 15 years of age shall be
allowed to commence work without a work permit” issued by the DOLE Regional Office
having jurisdiction over the workplace of the child. Section 13 provides an exception
concerning spot extras or those being cast outright on the day of the filming or taping.

Such Rules and Regulations include enforcement and administration mechanisms
as well as access to education and training, immediate legal, medical and psycho-social
services.

C. Labor Code of the Philippines

Consistent with international standards, the Labor Code of the Philippines (1
November1974) sets forth the fundamental prohibition against child discrimination with
respect to terms and conditions of employment solely on account of his age.*® This is
pursuant to the basic policies declared in Article 3 of the Labor Code which not only
mandates the state to afford protection to labor in general but likewise, assures the right
of all workers to “just and humane conditions of work”, in particular. It is not amiss to
state herein that the same Article 3 was lifted verbatim from the pertinent provision in the
1973 Constitution.

D. Importance of National Legislation

It has been observed, and rightly so, that “(N)ational legislation is a key element in
the government arsenal for combating child labour. It sets the principles, objectives and
priorities for national policy. It creates specific legal rights and responsibilities and sets up
the procedures for acting on complaints and making investigations. It can help to deter
the exploitation of children by providing sanctions against violations and redress (or at
least, release and rehabilitation) for victims” .5

49 The Labor Code of the Philippines and its amended Implementing Rules and Regulations/compiled and
edited by CBSI Editorial Staff, 2007, 7" ed.; Q.C. Central Book Supply, 2007, pp. 873-886

50 Labor Code, Article 140; http://www.dole.gov.ph/labor_codes.php

51 Supra, Note 8, p. 203
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VIl. A Glimpse into Some Worst Forms of Child Labor

A. Child Labor in Sweatshops

In “An Indictment of Sweatshops” in the United States of America (USA), the evils
of sweatshop has been described in the following manner:

“(W)hat is a sweatshop? The Department of Labor defines a work place as a sweatshop
if it violates two or more of the most basic labor laws including child labor, minimum
wage, overtime and fire safety laws. For many, the word sweatshop conjures up images of
dirty, cramped, turn of the century New York tenements where immigrant women worked as
seamstresses. High-rise tenement sweatshops still do exist, but, today, even large, brightly-lit
factories can be the sites of rampant labor abuses.

“Sweatshop workers report horrible working conditions including subminimum wages, no
henefits, non-payment of wages, forced overtime, sexual harassment, verbal abuse, corporal
punishment, and illegal firings. Children can often be found working in sweatshops instead
of going to school. x x x.”%2

Studies have shown that “(m)ost labor abuses take place in industries producing
everyday products such as clothing, toys, sneakers, carpets and sports equipment. But
some of the worst cruelties are found in areas where household slave labor is common,
such as in Sudan, and in the underground world of forced child prostitution, which is
rampant in Thailand and the Philippines”.®

In USA, the call for Corporate Social Responsibility in response to the widespread
existence of sweatshops paved the way for the voluntary adoption of codes of conduct by
multinational corporations (MNCs) that declare minimum labor standards for suppliers.
Itis explained, however, that “the current implementation of these codes fails to eliminate
sweatshop conditions and leaves MNCs that rely on them, vulnerable to x x x civil
liability”.5* Indeed, outsourcing of the manufacture of apparel to suppliers in developing
countries remains to be “a common practice among x x X MNCs”. It thus “contributes
to an international infrastructure of sweatshop labor, characterized by unsafe and
exploitative labor conditions for millions of workers”.%

Likewise noted is the U.S. “policy embodied in the Walsh-Healy Public Contracts
Act, that every federal contract ‘for the manufacture or furnishing of materials, supplies,
articles and equipment in an amount exceeding $10,000° must address ‘X x x the use of
child labor x x x on the contract work, and the enforcement of such provisions’”.%

52 Given, Olivia, “An Indictment of Sweatshops”, published in Child Labor and Sweatshops, Clark, Charles S.,
“Child Labor and Sweatshops: An Overview”, published in Child Labor and Sweatshops, ed. by Mary E. Williams,
Greenhaven Press, Inc., San Diego, CA (1999), p. 22

53 Clark, Charles S., “Child Labor and Sweatshops: An Overview”, published in Child Labor and Sweatshops, ed. by
Mary E. Williams, Greenhaven Press, Inc., San Diego, CA (1999), p. 11

54 Maryanov, Debra Cohen, “Sweatshop Liability: Corporate Codes of Conduct and the Governance of Labor
Standards in the International Supply Chain”, 14 Lewis & Clark Law Review 397 (Spring 2010), p. 1

55 Id.P.1
56 Id. P. 20
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In the Philippines, reports® have it that child labor is still prevalent in the export
industries, such as garments and embroidery, wood and rattan furniture and gold mining.

B. Muro-ami: Deep - Sea Fishing Industry

A study®® conducted by an ILO expert reports that the Muro-Ami fishing technique,
which was first introduced in the Philippines by the Japanese in the 1920s, “is a very
efficient method of fishing”. The study notes that the Muro-Ami operation was established
by one family in Central Visayas which was said to have a considerable control over the
local economy. As such, the people were dependent on it not only for employment but
also, for credit and social security.*

Muro-Ami requires the use of a large cone-shaped bag net which is held 40 to 80 feet
beneath the surface of the sea. Long scare-lines of nylon ropes are held by swimmers and
attached to stones that are repeatedly dropped on the sea bottom or often a coral reef to
drive the fish into the net.®°

The study describes the Muro-Ami operation in the following manner. Thus: *(T)he
divers, numbering 20-40 per vessel, are responsible for underwater reconnaissance and
the setting up of the bag-net and the two detachable wing-nets. They undertake the most
hazardous tasks performed in the whole operation, diving to a depth of 100 feet to attach
the nets to coral reefs. The lowest rank in the Muro-Ami hierarchy is occupied by the
swimmers, whose main function is to drive the fish towards the net by using a scare-line.
There are around 300-350 swimmers per vessel”.

Moreover, the study reveals that “children and youngsters over the ages of 12 to 14
form the bulk of the swimmers and divers. The more experienced and better qualified
among them — those between 17 and 24 years old — become divers. Needless to say, the
swimmers and divers are the most vulnerable groups in the whole operation in terms of
income and the physical risks they incur”.5

Complaints include long hours of work, that is, up to 12 hours per day; minimal
diving equipment consisting only of wooden goggles, long-sleeved shirts and long pants;
very congested living quarters with 300-400 people per vessel; and very low-quality
meals. Consequently, most illnesses are due to congested and unsanitary living conditions
including typhoid, gastro-enteritis, respiratory ailments such as tuberculosis, bronchitis
and pneumonia, not to mention ruptured eardrums and damaged auditory nerves
associated with diving to too great a depth and likewise, shark attacks which may prove
fatal.®

57 http://www.dol.gov/ilab/media/reports/iclp/sweat/philippines.htm

58 Henk van Oosterhout, “Child Labour in the Philippines: The Muro-Ami Deep — Sea Fishing Operation”,
Combating Child Labour, ed. by A. Bequele and J. Boyden, ILO Geneva, 1988, pp. 109-122

59 Id.

60 Sidel, John T., “Capital, Coercion and Crime: Bossism in the Philippines”, Stanford University Press, California
(1999), p. 119

61 Supra, note 3, p. 113

62 Id., p. 115
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VIIl. Administration and Enforcement of Child Labor Laws

A. Complaints in Cases of Unlawful Acts Committed Against Children

As mentioned earlier, ILO Convention No. 138 as well as ILO Recommendation No.
146, both of which concern minimum age for admission to employment, oblige member
states to take measures that will ensure that the employment conditions of persons under
the age of eighteen (18) years are maintained at satisfactory standards.

In compliance with international standards, RA No. 9231, otherwise known as the
Act Providing for the Elimination of the Worst Forms of Child Labor and Affording
Protection for the Working Child (19 December 2003), provides that in cases of unlawful
acts committed against children as enumerated in the Act, complaints may be filed by the
offended party or any of the following: (1) parents or guardians; (2) ascendant or collateral
relative within the third degree of consanguinity; (3) officer or social worker of a licensed
child-caring institution or of the Department of Social Welfare and Development; (4)
Barangay chairman of the place where the violation occurred or where the child is
residing or employed; or (5) at least three (3) concerned, responsible citizens where the
violation occurred.®

B. Procedure for Enforcement and Administration

As earlier mentioned, DOLE promulgated Department Order No. 65-04% (26
July 2004) pursuant to RA No. 9231. DO No. 65-04 sets forth the procedure for the
administration and enforcement of RA No. 9231.

1. Two (2) Courses of Action

Hence, to add teeth to this law which affords special protection to children
from all forms of abuse, neglect, cruelty, exploitation and discrimination and other
conditions prejudicial to their development including child labor and its worst
forms, the Secretary of Labor and Employment or the Regional Director or any
authorized representative shall undertake any of two courses of actions in case of
any violation.® One, the official shall order the immediate and permanent closure
of the establishment if the violation of any provision of Republic Act No. 9231 has
resulted in the death, insanity or serious physical injury of a child employed in such
establishment; or such firm or establishment is employing a child for prostitution or
obscene or lewd shows. In such a case, the employer shall pay all employees affected
by the closure their separation pay and other monetary benefits provided for by law.

Two, he shall order the immediate and temporary closure of the establishment
if there is imminent danger to the life and limb of the child in accordance with the
occupational safety and health standards. There is an imminent danger if a condition

63 Supra, note 41

64 RA No. 9231, Sec. 27

65 Supra, Note 43

66 DOLE DO No. 65-04, Sec. 21
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or practice could reasonably be expected to cause death or serious physical harm.
For the duration of the closure, the wages of all affected employees shall be paid
by the employer and if made permanent, after due hearing, the employer shall pay
separation benefits.

In any case, the Secretary or Regional Director shall require the employer to

shoulder the transportation cost of the child, as well as the total actual cost of medical
management, recovery and reintegration of the child. In case of death, the child’s
funeral expenses shall, also, be borne by the employer.

2. Summary Proceedings

a. Specific Violations

In specific cases®”, the Regional Director is directed to suspend or cancel
the work permit issued to a working child. Such cases may involve fraud
or misrepresentation in the application for work permit or any supporting
documents, violation of the terms and conditions in the child’s employment
contract, the employer’s failure to institute measures to ensure the protection,
health, safety, morals, and normal development of the child and the employer’s
failure to formulate and implement a program for the education, training and
skills acquisition of the child. Also, lack of access to formal, non-formal or
alternative learning systems of education may serve as basis for the suspension or
cancellation of the work permit.

b. Other violations

Where the violation does not result in death, insanity or injury of the child,
the Regional Director, after due notice and hearing and without prejudice to
the filing of the appropriate criminal and civil actions, shall, in case of a first
violation, issue a compliance order for immediate restitution and correction of
the violation. In case of a second violation, the Regional Director shall issue a
compliance order for immediate restitution and correction of the violation and
prohibit the employer from hiring a child for six months commencing from the
date of last offense.

In case of a third violation, the Regional Director shall again issue a
compliance order for immediate restitution and correction of the violation. If
the employer still fails to comply with the order, such would constitute a fourth
violation justifying the closure of the establishment.®

The proceedings arising from Sections 21, 22 and 23 of RA No. 9231 shall
be summary in nature. The same may be initiated motu proprio by the DOLE or
upon complaint by any interested party.®

Any Order for permanent or temporary closure shall be effected upon service
by the Regional Director of a notice of closure on the employer. The Regional

67
68
69

Id., Sec. 22
Id., Sec. 23.
Id., Sec. 24, par. 1
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Director shall call a hearing within twenty-four (24) hours from notice to confirm
the closure, giving the employer an opportunity to present evidence why closure
is not an appropriate remedy. Within seventy two (72) hours from the last hearing,
the Regional Director shall issue an order confirming or lifting the closure.”

C. Criminal Offenses

In the event that the violation constitutes a criminal offense under RA No.
9231, the law requires the investigation report of the DOLE, together with other
relevant documents and evidence, to be immediately forwarded to the provincial
or city prosecutor. The official shall determine the filing of the appropriate
criminal charge.™

In compliance with the international standard requiring the institution of all
necessary measures, including the provision of appropriate penalties to ensure
effective enforcement, the law sets forth the penal sanctions for violations which
may involve imprisonment of six (6) months and one (1) day to six (6) years to
twelve (12) years and one (1) day to twenty (20) years and fine ranging from
P50,000.00 to P300,000.00 to P100,000.00 to P1,000,000.00, or both such fine
and imprisonment.”

IX. The Philippine Response: National Program Against Child Labor

Toaddressthis problemwhich hasplagued our nation, the Governmentinstitutionalized
the implementation of the National Program Against Child Labor (NPACL) in the entire
country. The NPACL thus entails “an inter-agency network of government as well as
non-governmental organizations and employers’ organizations, with the Department of
Labor and Employment as lead agency”.” Moreover, the Sagip Batang Manggagawa (SBM)
Project (meaning, Rescue Child Laborers) was launched in 1993. As the name suggests,
SBM aims to respond to cases of child labor in extremely abject conditions. It employs an
inter-agency quick action team for detecting, monitoring and rescuing child laborers in
hazardous and exploitative working conditions.™

Considering all the international conventions to which the Philippines is a party
and the Philippine fundamental and national laws which may be deemed substantially
compliant with international standards, how is it that “(i)nstead of clutching books and
pens, more and more Filipino children are holding shovels and pails as they drop out of
school to work and support their families”.”™

It is noteworthy that in 2008, DOLE DO No. 089-08 was issued by the Labor

70 Id., Sec. 24, par. 2

71 Id., Sec. 28.

72 RA No. 7610, Sec. 16, as amended by RA No. 9231.

73 http://www.ro6.dole.gov.ph/fndr/mis/files/Sagip%20Batang%20Manggagawa.pdf
74 http://www.ro6.dole.gov.ph/fndr/mis/files/Sagip_Batang_Manggagawa.pdf

75 Supra, Note 21

76 http://www.dole.gov.ph/fndr/bong/files/DO-89-08.pdf

THE IBP JOURNAL



Legal Regime of Child Labor in the Philippines: A Review

Secretary for the annual celebration of “Working Youth Day” effective 15 February 2008.
Intended to bring to fore the need to address this nagging problem, DO No. 089-08 is
in line with Presidential Proclamation No. 1110 of 1973 which declared February 15 of
every year as “Working Youth Day”.

More recently, DO No. 115-B Series of 2012 was issued by the DOLE Secretary
on 5 December 2012 pursuant to DO No. 115, Series of 2011, otherwise known as the
“Guidelines on the Implementation of the Incentivizing Compliance Program”. This
Order sets forth the guidelines and procedure for the issuance of Child Labor-Free
Establishment/Zone Seal. It is geared to promoting compliant and socially responsible
business practices as establishment and zone-based components of the DOLE’s three-
pronged Campaign for Child Labor-Free Phils.

The task at hand is daunting, given that child labor, most studies have shown, is closely
intertwined with poverty, a situation which will predictably worsen in the midst of the
current global economic crisis. With practically the full force of government behind the
international and national goal to eliminate the worst forms of child labor, in cooperation
with workers’ and employers’ groups, non-governmental organizations (NGOs), business
representatives, media, and all other sympathetic sectors, not all hope is lost that one day,
the invisible will be made visible and consequently, government in coordination with all
concerned sectors would be able to at least minimize, if not totally eradicate, the worst
forms of child labor.”

X. Political Will, A Must If Child Labor is to be
Abolished or at least, Minimized

As correctly observed™, the government’s political commitment is crucial for child
labor to be substantially eradicated. Thus: “(I)n the absence of a firm policy commitment
by the government, backed up by resources and translated into effective action, the best
efforts of other partners in the fight against child labour are likely to result in making little
more than a small dent in the problem.” Indeed, “governments carry the obligation to
establish, implement and monitor policies and legislation, and to translate international
commitments into domestic action”.

The prudent suggestion is that governments should “explore the children’s needs
in order to identify priority targets and formulate projects” and “allocate the necessary
resources if they are available and set up ways to utilize them”.” In the Philippines,
priority target groups in national programmes of action were identified as children who
are victims of trafficking, working in mining and quarrying, working in home-based
industries, engaged in prostitution, cutting sugarcane or working on vegetable farms,
making fireworks, doing deep-see diving.

With the legal framework in place, the next hurdle is effective law enforcement. One
method is labor inspection which is a function of government. The government official/
personnel charged with this responsibility should be tasked with administering social and

77 Supra, Note 23, p. 229, source:http://www.dole.gov.ph/fndr/bong/files/DO-89-08.pdf (August 2011)
78 Supra, Note 8, p. 196
79 Supra, Note 8, p. 197

VoruME 37, NUMBER 1 & 2 - (JANUARY - JUNE 2012)

19



20

Patricia R.P. Salvador Daway

labor policy as well as the enforcement of labor standards law.®

lllustrative of an effective labor inspection is the investigation of a McDonalds’
franchise in Camberly, Great Britain wherein *“school-age children were found to
be working up to sixteen hours a day at the local McDonalds’ restaurant in what was
described on the news as a ‘fast-food sweatshop’”. Said to be “the biggest ever fine for a
child labour offence”, the McDonalds’ franchise holder was slapped with the 12,400 (US$
20,000) penalty.®

XI. Conclusion

UNICEF was categorical in its statement that “hundreds of millions of children are
forced to work when they should be learning and playing, which deprives them, their
families and nations the opportunity to develop and thrive”. On the occasion of the
celebration of the International Day Against Child Labor on 12 June 2006, the UNICEF
Executive Director declared that children “who are compelled to work are robbed of
childhood itself.” She emphasized that many of these children are “hidden from view and
beyond the reach of the law x x x denied basic health care, education, adequate nutrition,
and the protection and security of their communities and families”.

It cannot be disputed, as stated by the Labor Secretary, that the fight against child
labor is not the government’s alone. DOLE has indeed “time and again called on all
its social partners, civil society, and other sectors to help build political and popular
commitment against child labor by playing leading roles in advocacy and awareness-
raising against this social menace”.

Continuous monitoring by DOLE and its partners “have paved the way for LGUs
to pass ordinances to protect and promote the welfare of children”. The Department of
Interior and Local Government (DILG) recently issued Memorandum Circular 2011-133
directing all governors and mayors, barangay heads and regional directors to formulate
local legislation to address child labor.

This inter-agency cooperation is most welcome and while it can be admitted that
governmental efforts to address child labor are “consistently intensifying and continuing”
as claimed by the Labor Secretary®, the government should muster the political will to
truly and effectively rid the country of child labor. After all, the Constitution mandates
the State to protect the children’s “physical, moral, spiritual, intellectual, and social well-
being”, while at the same time affirming the ““vital role of the youth in nation-
building’.8* Indeed, unless and until our society can effectively ensure the full protection
and promotion of the welfare of working children, which constitute a substantial portion
of “the hope of the fatherland”, all efforts towards national progress and development
will considerably be stalled.

80 Supra, Note 8, p. 204

81 Supra, Note 8, p. 207

82 Source: http://www.unicef.org/media/media_34504.html

83 http://www.interaksyon.com/article/14727/15-m-us-grant-boost-fight-vs-child-labor-says
84 Const., Art 11, Sec. 13
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One final note.

Take a second look at Rudy,®® now a former victim of child labor. Rudy was given
a technical skills training and after a 75-day on-the-job training in a company, he was
hired as an assistant mechanic. As he was still under eighteen (18) years of age, his tasks
and conditions of employment were to be monitored, including the non-performance of
dangerous work. Rudy’s improved working condition can be attributed to a joint ILO-
Sugar Industry Foundation based in Western Visayas.

It can be said that the huge number of working children exposed to horrid abuses
and exploitation reduces any such story to an insignificant level. The important thing,
however, is that something significant is being done and real life stories of abused,
exploited working children are undergoing major dramatic changes.

As the saying goes, if there’s a will, there’s a way. But we need to start somewhere. To
this end, the nation’s interest and concern for the working children need to be sustained
and nourished.

GOD bless our working children.

rr
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REsourRce ExTRACTION AND LocAL AUTONOMY

Dante B. Gatmaytan®

I. Introduction

Mining in the Philippines has hit a rough patch. Local government resistance to large-
scale resource extracting activities continues to make headlines. At one point, there were
reportedly at least 40 provinces, half of the country’s 80 provinces, which have passed
anti-large-scale mining ordinances based on the records of the Mines and Geophysics
Bureau of the Department of Environment and Natural Resources.

Business groups are urging President Benigno Aquino 11 to assert his authority over
local officials. The Chamber of Mines in a statement said:

The Philippine government is urged to take decisive action, including
initiating legal challenges, against the impairment of the effectivity of
national laws and the power of the national government under a unitary
form of government vis-a-vis that of the local government, especially in
the areas of small-scale mining, local government taxation and imposi-
tion of fees, permitting, and local ordinances that contravene national
law such as the Mining Act of 1995.2

In its simplest form, business groups want the national government to rein in local of-
ficials for resisting mining operations. The statement suggests that local officials are acting
outside the confines of the law and that the national officials have been too lenient with
them.

Unfortunately for business groups, the constitutional provisions on local autonomy
allow local officials to stand their ground. The national government has attempted to alter
the legal landscape to overcome local resistance. It issued Executive Order No. 79 in 2012
to provide a legal basis to challenge local government resistance. It also threatened local
officials with administrative cases for resisting the national government on mining issues.
Neither approach proved successful.

This Article explains why the national government made no progress in either course
of action. It will proceed as follows: Part Il will show that President Aquino’s new mining
policy is unconstitutional on several grounds. Part 11 will show that there is no legal basis
for sanctioning the local officials who have taken a stand against mining. Part IV will dis-
cuss another problem for pro-extraction advocates: a series of Supreme Court decisions

The author is Associate Professor of Law at the University of the Philippines. He teaches Constitutional Law
and Local Governments, among other subjects. The author wishes to thank Ms. Carmina Mangalindan for her
research assistance and for preparing this Article for publication.

1 Salceda: New Mining Law Still Imperative, Tne PriLipPINE STAR, Jul. 16, 2012, http://www.philstar.com/busi-
ness/2012/07/16/828217/salceda-new-mining-law-still-imperative.

2 Czeriza Valencia, P-Noy Urged to Certify Mining Revenue Sharing Bill, Tue PuiepiNe Star, Mar. 3, 2014, http://
www.philstar.com/business/2014/03/03/1296351/p-noy-urged-certify-mining-revenue-sharing-bill.
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that favor local officials in cases that involve the protection of the environment.

I1. Executive Order No. 79

Members of the Aquino cabinet had to deal with local government resistance to
large-scale mining. Environment and Natural Resources Secretary Ramon Paje said that
this conflict would be addressed by a new mining executive order which the President
was expected to sign. In a statement to the press, he said that the new policy would re-
iterate the “primacy of national law” over anti-mining ordinances. Paje added that the
ordinances would remain valid until rendered illegal by a “national government agency.””

In 2010, then Secretary Jesse Robredo of the Department of the Interior and Local
Government (DILG) made similar statements in response to South Cotabato’s resistance
to mining. He opined that the province did not have the power to ban open-pit min-
ing, and it should instead review its Environmental Code which prohibited such mining
method. In a Memorandum Circular dated November 9, 2010, Robredo directed the
provincial government of South Cotabato to review its Environmental Code. According
to the Memorandum Circular, “[i]n view thereof, you are hereby enjoined to cause the
immediate suspension of the implementation of said ordinance pending its review.”

When the President released his administration’s policy on mining, the controversial
statements made by his Secretaries became a reality. An analysis of his Order shows that
his Order violates the Constitution in many ways. Section 12 of the Order speaks of the
“Consistency of Local Ordinances with the Constitution and National Laws/LGU Co-
operation.” It provides:

SECTION 12. Consistency of Local Ordinances with the Constitution and Na-
tional Laws/LGU Cooperation. The Department of the Interior and Local
Government (DILG) and the LGUs are hereby directed to ensure that
the exercise of the latter’s powers and functions is consistent with and
conform to the regulations, decisions, and policies already promulgated
and taken by the National Government relating to the conservation,
management, development, and proper utilization of the State’s min-
eral resources, particularly RA No. 7942 and its implementing rules and
regulations, while recognizing the need for social acceptance of proposed
mining projects and activities.

LGUs shall confine themselves only to the imposition of reasonable limi-
tations on mining activities conducted within their respective territorial
jurisdictions that are consistent with national laws and regulations.

One examination of this section concludes that it is vague and could still lead to more
resistance:

This provision requires the review of existing national and provincial law
to reconcile all conflicts between the two. Under the Mining EO, LGUs

3 Dino Balabo, Paje: Nat'l mining laws have primacy, THE PHILIPPINE STAR, Jun. 24, 2012, http://www.philstar.com/
Article.aspx?publicationSubCategoryld=63&articleld=820357.
4 Bong S. Sarmineto, South Cotabato Guv Junks Local Government Chief’s Order, Sux Star Davao, Dec. 3, 2010, http://

www.sunstar.com.ph/davao/local-news/south-cotabato-guv-junks-local-government-chief-s-order.
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may impose reasonable limitations on mining activities in their territories
if those limitations are consistent with national laws. Harmonizing exist-
ing laws based on this provision will require review of the many LGU
ordinances enacted to ban or limit mining activities. The process is likely
to be highly political and highly visible, due to the number and outspo-
kenness of the citizens’ likely to be debated intensely during this process.
And the dispute between the national government and LGUs concern-
ing local autonomy and primacy over land within a particular province’s
territory is also likely to be a continuing issue until it is finally resolved by
the Philippine Supreme Court.®

The Order did not help ease tensions. Catholic bishops and local government officials
rejected the Order claiming that it threatens local autonomy and warned that it could give
rise to violence in mining areas.® The Order has more problems aside from its ambiguous
language. It violates the Constitution on many levels.

Police power of local governments

Local ordinances do have to be consistent with the Constitution and national laws.
In Tatel v. The Municipality of Virac,” the Court explained that for an ordinance to be valid,
it must follow the procedures for enactment and must be consistent with basic principles
of a substantive nature. Thus the Court explained that for a municipal ordinance to be
valid, it:

must not contravene the Constitution or any statute,
must not be unfair or oppressive,

must not be partial or discriminatory,

must not prohibit but may regulate trade,

must be general and consistent with public policy, and
must not be unreasonable.

ok wWNE

These requirements have been consistently required by the courts in determining
whether ordinances are valid.®

No law prohibits local governments from imposing additional limits or restrictions to
safeguard the environment, as long as they do not contradict any clearly stated provision
of law. The Mining Act of 1995 does not prevent local governments from banning open-
pit mining, or from adopting measures that protect the environment. South Cotabato’s
efforts in banning open-pit mining may be justified as a police power measure under the
Local Government Code. It is true that local ordinances are to be consistent with the
Constitution and national laws. But if national law does not prohibit a course of action,

5 Reda M. Hicks, et al., Crafting a Sustainable Mining Policy in the Philippines, 27 Nat. Resources & Env’t 43 (2012-
2013) available online at http://www.diamondmccarthy.com/files/hicks_sustainable_mining_article.pdf.

6 Carmela Fonbuena, Mining E.O. pits gov’t vs local execs, Rappler, July 9, 2012, available at http://www.rappler.
com/business/special-report/whymining/whymining-latest-stories/8307-mining-eo-pits-gov-t-vs-local-execs.

7 G.R. No. 40243, 11 March 1992.

8 See Lagcao v. Labra, G.R. No. 155746, October 13, 2004. There the Court invalidated a Cebu City ordinance
because it was inconsistent with Republic Act No. 7279 and the Local Government Code of 1991. In White
Light Corporation v. City of Manila, G.R. No. 122846, January 29, 2009, the Court struck down an ordinance
that attempted to ease out certain businesses that were allegedly immoral. The Court found the ordinance
amounted to a deprivation of property without due process of law.
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it may be adopted by an ordinance.

Local governments are allowed to add requirements before businesses, otherwise sat-
isfying national laws, can operate at the local level. In Newsound Broadcasting Network Inc. v.
Dy,° the Supreme Court held that:

Nothing in national law exempts media entities that also operate as busi-
nesses such as newspapers and broadcast stations such as petitioners from
being required to obtain permits or licenses from local governments in
the same manner as other businesses are expected to do so. While this
may lead to some concern that requiring media entities to secure licenses
or permits from local government units infringes on the constitutional
right to a free press, we see no concern so long as such requirement has
been duly ordained through local legislation and content-neutral in char-
acter, i.e., applicable to all other similarly situated businesses.

In another case,'® the Supreme Court recognized the power of local government
units to prevent the operation of drug stores whose operation has been authorized by the
Food and Drug Administration. In that case, the Court held that (then) Mayor Richard
Gordon could not disallow the operation of a drugstore after it was allowed to operate by
the FDA. “However,” the Court continued, “it was competent for (Gordon) to suspend
Mayor’s Permit No. 1955 for the transfer of the Olongapo City Drug Store in violation
of the permit.” In other words, while the applicant complied with the pertinent national
laws and policies,

this fact alone will not signify compliance with the particular conditions
laid down by the local authorities like zoning, building, health, sanitation,
and safety regulations, and other municipal ordinances enacted under
the general welfare clause. This compliance still has to be ascertained by
the mayor if the permit is to be issued by his office. Should he find that
the local requirements have not been observed, the mayor must then, in
the exercise of his own authority under the charter, refuse to grant the
permit sought.

Local governments argue that bans on certain forms of mining are not inconsistent
with the law and in fact may be justified as a police power measure that promotes a bal-
anced and healthful ecology—a constitutional right of Filipinos.t* Ordinances that entail
additional expenses to preserve the health and convenience of the people have almost
invariably upheld by courts.*?

President does not have power of control over local officials

But the Executive Order seems to require more of local governments. This section is
not an act of supervision where the national government points out potential inconsisten-
cies between local government ordinances and national law. It reads like an act of control
because it requires local governments to conform to “the regulations, decisions, and poli-

9 G.R. Nos. 170270 & 179411, April 2, 2009.

10 Gordon v. Verdiano 11, G.R. No. L-55230, November 8, 1988.

11 Const. (1987), Article 1, Section 16.

12 Case v. La Junta de Sanidad de Manila, G.R. No. 7595, February 4, 1913.
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cies already promulgated and taken by the National Government relating to the conserva-
tion, management, development, and proper utilization of the State’s mineral resources,
particularly RA No. 7942 and its implementing rules and regulations.”

In effect, local governments are instructed to toe the line. Under this Order, they
cannot depart from decisions and policies of the national government on the utilization
of mineral resources. Under this Order, a government committed to extracting resources
by whatever means cannot be stopped or delayed by local governments. Attempts to ban
certain types of mining are illegal under this policy.

The President does not have the power of control over local government officials,
only the power of supervision. Supervision means overseeing or the power or authority of
an officer to see that subordinate officers perform their duties. Control, on the other hand,
means the power of an officer to alter or modify or nullify or set aside what a subordinate officer
has done in the performance of his duties and to substitute the judgment of the former for
that of the latter.®®* The President’s authority is limited to seeing to it that rules are fol-
lowed and laws are faithfully executed. The President may only point out that rules have
not been followed but the President cannot lay down the rules, neither does he have the
discretion to modify or replace the rules.* Any directive by the President seeking to alter
the wisdom of a law-conforming judgment on local affairs of a local government unit is a
patent nullity because it violates the principle of local autonomy and separation of pow-
ers of the executive and legislative departments in governing municipal corporations.’

President does not have judicial powers

Executive Order No. 79 empowers the President to declare ordinances unconstitu-
tional. The President cannot declare ordinances as unconstitutional, because that power
is reserved by the Constitution for the courts. As the Supreme Court explained in one
case, Paragraph 2 (a) of Section 5, Article VIII of the Constitution implicitly recognizes
the original jurisdiction of lower courts over cases involving the constitutionality or valid-
ity of an ordinance:

Section 5. The Supreme Court shall have the following powers:

(2) Review, revise, reverse, modify or affirm on appeal or certiorari, as
the law or the Rules of Court may provide, final judgments and orders
of lower courts in:

(a) All cases in which the constitutionality or validity of
any treaty, international or executive agreement, law,
presidential decree, proclamation, order, instruction, or-
dinance, or regulation is in question.®

Let us suppose that a local government bans open-pit mining within their jurisdiction.
Would the act be illegal under the order? Would the DILG then “rule” that the ordinance
is invalid? Again, the President cannot declare ordinances inconsistent with Executive Or-

13 Hebron v. Reyes, G.R. No. L-9124, July 28, 1958.

14 The Province of Negros Occidental v. Commissioners, G.R. No. 182574, September 28, 2010.
15 Dadole v. Commission on Audit, G.R. No. 125350, December 3, 2002.

16 See discussion in Ongsuco v. Malones, G.R. No. 182065, October 27, 20009.
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der No. 79 as illegal. An ordinance is presumed valid unless declared invalid by courts.*
President is undermining Local Autonomy

More importantly, the President’s directive undermines local autonomy. His direc-
tive for local governments to toe the official “national” line cannot be justified within the
Constitution which denies him the power of control and invigorates local governments
with meaningful autonomy.

The Philippines accommodates within its unitary system the operation of local gov-
ernments units “with enhanced administrative autonomy and autonomous regions with
limited political autonomy.”*® In one case, the Supreme Court held that the Department
of Budget and Management could not make provisions in national budgetary laws au-
tomatically incorporated in local budgetary ordinances. This position reduced local leg-
islative councils “to mere extensions of Congress” and was inconsistent with the present
vertical structure of Philippine government and with any notion of local autonomy under
the Constitution.®

Aquino’s mining policy seems to do exactly that: make local governments extensions
of the national government.

Executive Order No. 79 is constitutionally infirm. The Order attempts to undermine
local autonomy and usurp judicial functions in a single stroke. On both these points,
Aquino’s policy faces serious constitutional challenges.

Local governments and stakeholders should be alert to the legal implications of Ex-
ecutive Order No. 79. The silver lining in this latest development for anti-mining forces is
that the Order seems so starkly unconstitutional that it cannot conceivably survive judicial
scrutiny. Stakeholders should stand their ground now more than ever.

I11. Examining the Arguments Against
Local Government Resistance to Mining

The Aquino Administration stepped up its campaign to implement large-scale min-
ing in the Philippines. The campaign has taken a coercive character by threatening legal
action against local officials who oppose mining operations. The legal scaffolding for the
campaign is weak, however, and betrays an ignorance of the legal landscape that favors
the local officials.

It will be recalled that one of the features of the Executive Order No. 79 is Section
12 which essentially directed local officials to conform to any decision of the national gov-
ernment on the exploitation of mines. Since then two other documents have been issued
that direct local officials to abandon their resistance to large-scale mining or face admin-
istrative sanctions. These documents have understandably engendered concern among
local officials and are creating the impression that there is a clear legal basis to force local
governments to abandon resistance to mining operations.

17 Lagcao v. Irineo, A.M. No. RTJ-04-1840, August 2, 2007.
18 Department of Budget and Management v. Leones, G.R. N0.169726, March 18, 2010.
19 Id.
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Both documents simply state general principles of law but do not examine the legal
issues in depth. In the end, neither document shows any basis for asserting that local of-
ficials resisting mining operations are in error. The national government has not produced
a solid argument that sanctions may be imposed upon these local officials.

The Department of Justice Opinion

On September 18, the Secretary of Justice issued Opinion No. 87, series of 2012.
The Opinion was issued in response to a request from the Department of Interior and
Local Government’s questions about ordinances that ban open-pit mining activities. The
DILG posits that these ordinances are void because the Mining Act of 1995 does not pro-
hibit open-pit mining. The DILG asked the Secretary of Justice if the following remedies
are available to them:

1. Judicial remedies.

a. Declaratory relief.
b. Declaration of nullity of the ordinances.

2. Administrative remedies

a. Memorandum of Agreement between the DILG and the Office
of the Ombudsman to address abuses of power of local officials
hiding under the cloak of valid exercise of independent local
autonomy, and

b. Filing of administrative cases against erring local officials on the
ground of:

i.  Grave abuse of authority or
ii.  Grave misconduct

The Secretary of Justice agreed with the DILG, albeit with some qualifications.

The Opinion began by stating the general rule that ordinances are valid only if they
are consistent with the Constitution and with laws. It said that the national legislature is
still the principal of the local government units, which cannot defy its will or modify or
violate it.

The Secretary also agreed with the administrative remedies proposed by the DILG.
It added only that an action for declaratory relief is proper only if adequate relief is not
available through other existing forms of actions or proceedings.

Finally, the Opinion stated that local governments cannot hide under the cloak of
“local autonomy” or the “presumption of the validity of the ordinance” to circumvent
the law or to escape the test of a valid ordinance.

DILG’s Memorandum Circular No. 2012-181

On November 8, 2012, the Secretary of the Department of Interior and Local Gov-
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ernment issued Memorandum Circular No, 2012-181 which directed provincial, city, and
municipal elective officials to comply with Section 12 of Executive Order No. 79.

The DILG was paraphrasing liberally but seemed to be making two points. The first
is that ordinances disallowing open-pit mining are invalid. Citing case law, the DILG
pointed out that the tests of a valid ordinance are well-established and that to be valid, an
ordinance must conform to the substantive requirements laid out in Tatel.?°

The DILG then attempts to explain that local governments are inferior to the na-
tional government and that

a. The power of local government units to legislate and enact ordinances
and resolutions is merely a delegated power coming from Congress.

b. Ordinances should not contravene an existing statute enacted by con-
gress.

c. Municipal governments are only agents of the national government. The
delegate cannot be superior to the principal or exercise powers higher
than those of the latter.

d. The principle of local autonomy under the 1987 Constitution simply
means “dcentralization” and does not make local governments sovereign
within the state.?

Governors and mayors were then directed to “take appropriate measures for the
amendment of the provisions of existing relevant ordinances and guidelines, if any, in
order to conform to the above prescribed rules and precepts.”

Comments

Local officials are wary of the Justice Secretary’s Opinion because the language of
the Opinion suggests a legal basis against local officials. To be sure, opinions of the Sec-
retary of Justice do not have a controlling effect upon the Supreme Court.?? Official opin-
ions of the justice secretary are persuasive, not controlling.2® These opinions are not laws.

More importantly, the Opinion did not really examine the legal issues that are impli-
cated by local government resistance to mining. It did not determine whether the ordi-
nances violated the Constitution or the Mining Act of 1995. All the Secretary did was to
agree that the legal remedies listed by the DILG would be available if local governments
enact illegal ordinances. Significantly, the Secretary correctly pointed out that courts
should determine the validity of these ordinances.

The DILG Memorandum Circular cited cases that explain when ordinances are val-
id. The discussion, however, is far from complete. The Circular did not how the Supreme
Court explains when an ordinance is inconsistent with a national statute.

In cases when ordinances are struck down, it was because they “clash” with national
laws. In such cases, national laws were clearly and expressly in conflict with the ordinanc-

20 G.R. No. 40243, 11 March 1992.

21 Lina, Jr., v. Sangguniang Panlalawigan of Laguna, G.R. No. 129093, August 30, 2001.

22 Paa v. Chan, G.R. No. L-25945, October 31, 1967.

23 Philippine National Construction Company, v. Pabion, G.R. No. L-25945, October 31, 1967.
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es/resolutions of the local governments. The inconsistencies were so patent that there
was no room for doubt.?* When national laws are ambiguous and are pitted against the
unequivocal power of the LGU to enact police power and zoning ordinances for the
general welfare of its constituents, it is not difficult to rule in favor of the latter.?® The
Supreme Court has upheld the power of local governments to enact zoning ordinances
out of respect for Manila’s autonomy. In that case, the Court said:

The least we can do to ensure genuine and meaningful local autonomy
is not to force an interpretation that negates powers explicitly granted to
local governments. To rule against the power of LGUs to reclassify ar-
eas within their jurisdiction will subvert the principle of local autonomy
guaranteed by the Constitution. As we have noted in earlier decisions,
our national officials should not only comply with the constitutional pro-
visions on local autonomy but should also appreciate the spirit and lib-
erty upon which these provisions are based.?

As explained earlier, local governments argue that bans on certain forms of mining
are not inconsistent with the law and in fact may be justified as a police power measure
that promotes a balanced and healthful ecology—a constitutional right of Filipinos.?
They should be able to enact police power measures to protect the health and welfare of
their constituents.

We should add that under the present state of the law, local government approval of
national government projects are required. The Local Government Code provides:

SECTION 26. Duty of National Government Agencies in the Maintenance of
Ecological Balance. — It shall be the duty of every national agency or
government-owned or -controlled corporation authorizing or involved
in the planning and implementation of any project or program that may
cause pollution, climatic change, depletion of non-renewable resources,
loss of cropland, rangeland, or forest cover, and extinction of animal or
plant species, to consult with the local government units, nongovernmen-
tal organizations, and other sectors concerned and explain the goals and
objectives of the project or program, its impact upon the people and the
community in terms of environmental or ecological balance, and the
measures that will be undertaken to prevent or minimize the adverse ef-
fects thereof.

SECTION 27. Prior Consultations Required. — No project or program shall
be implemented by government authorities unless the consultations men-
tioned in Sections 2 (c) and 26 hereof are complied with, and prior ap-
proval of the sanggunian concerned is obtained: Provided, That occupants
in areas where such projects are to be implemented shall not be evicted
unless appropriate relocation sites have been provided, in accordance
with the provisions of the Constitution.

24 Social Justice Society v. Atienza, G.R. No. 156052, February 13, 2008.

25 Id.

26 Id. This is also sanctioned under Rep. Act No. 7160 (1991), Section 5 (a) & (c).
27 Const. (1987), Article 11, Section 16.
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Section 2 (c) of the Code provides:

(c) It is likewise the policy of the State to require all national agencies
and offices to conduct periodic consultations with appropriate local gov-
ernment units, nongovernmental and people’s organizations, and other
concerned sectors of the community before any project or program is
implemented in their respective jurisdictions.

While it is true that local governments cannot subvert the will of Congress, it is also
true that Congress, by enacting the Local Government Code of 1991, gave the local of-
ficials power to check the national government. The present laws no longer permit the
national government to run roughshod over local governments.

The DILG has been unable to show that ordinances that ban open-pit mining are il-
legal. The memorandum circular merely makes an assertion that they violate the Mining
Act of 1995, but has failed to identify any provision that the local ban ostensibly violates.
The Department of Justice did not provide any opinion on whether these ordinances
are valid. It merely agreed that there are judicial and administrative remedies available
against local officials who enact illegal ordinances.

As of this moment, the national government has not produced any legal argument
that can compel local officials to allow open-pit mining in their territories. Their arsenal
of orders, opinions and memoranda fail to show that there is a legal reason for local of-
ficials to abandon their resistance or that they may face administrative charges.

IV. An Autonomy-friendly Supreme Court

In August 2013, the Davao City Council asked the Mines and Geosciences Bureau
(MGB) to deny the application of two mining companies to explore for gold and copper
deposits in the northern part of the city. The city passed a resolution informing the MGB
that it “interposes strong opposition to the possible issuance of application of exploration
permits” to Alberto Mining Corp. and Pensons Mining Corp.%

This development adds fuel to the tension between the national government bent on
extracting natural resources and local governments determined to protect their autonomy,
environment and the health of their constituents from harmful mining practices. Davao
City’s resolution is unlikely to spark litigation. A resolution is “nothing but an embodi-
ment of what the lawmaking body has to say in the light of attendant circumstances.”?
A resolution is merely a declaration of the sentiment or opinion of a lawmaking body on
a specific matter and is not a law. An ordinance has a general and permanent character,
but a resolution is temporary in nature.*

Elsewhere in the country, however, local governments have enacted ordinances im-
posing bans on open-pit mining. The question of the validity of these ordinances may

28 Manuel T. Cayon, Davao Wants Two Big Mining Applicants Out of Northern Hinterlands, BusiNess MIRROR, Aug.
7, 2013, http://www.businessmirror.com.ph/index.php/en/news/regions/17600-davao-wants-2-big-mining-
applicants-out-of-northern-hinterlands.

29 Spouses Yusay v. Court of Appeals, G.R. No. 156684, April 6, 2011.
30 Beluso v. The Municipality of Panay, G.R. No. 153974, August 7, 2006.
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reach the courts.

Advocates of autonomy may take heart in the fact that recent decisions of the Su-
preme Court show an unmistakable trend towards respecting local autonomy, particularly
in affairs that affect the environment. In the cases decided by the Supreme Court, the
national government asserted that it alone has jurisdiction over environmental powers,
or that local laws cannot be invoked in the resolution of environmental issues. It is true
that ordinances must not contravene the Constitution or any statue.’* But in cases where
local autonomy and environmental issues intersect, national laws do not simply trump lo-
cal ordinances. As recent cases show, the Supreme Court decisions construe the laws in a
manner that respects and protects local autonomy and strikes a balance between national
and local concerns.

Locating the law

Resource extraction is one issue that continues to concern local governments. Recent
cases raised issues on which government has jurisdiction over small-scale mining and
quarrying. In League of Provinces v. Department of Environment,®? the Supreme Court upheld
the power of the DENR Secretary to nullify small-scale mining permits granted by the
Provincial Governor of Bulacan. The Court held that the Local Government Code did
not fully devolve the enforcement of the small-scale mining law to provincial government,
as its enforcement is subject to the supervision, control and review of the DENR, which is
in charge of carrying out the State’s constitutional mandate to control and supervise the
exploration, development and utilization of the country’s natural resources.

On the other hand, in Province of Cagayan v. Lara,* the Supreme Court held that to un-
dertake a quarrying business, one must first comply with all the requirements imposed not
only by the national government, but also by the local government unit where the business
is situated. The issuance of an Industrial Sand and Gravel Permit (ISAG Permit) by the
Mines and Geosciences Bureau (MGB) of the Department of Environment and Natural
Resources (DENR) does not give a person the right to commence quarrying operations
without first obtaining the necessary permits and clearances from the local government
unit concerned. There, the Court pointed to Section 138 (2) of the Local Government
Code, which requires that one must first secure a governor’s permit prior to the start of
his quarrying operations. In this case, although respondent has already obtained an ISAG
permit, the records revealed that respondent admittedly failed to secure a permit from the
local government unit concerned; hence, the Court ruled that he has no right to conduct
his quarrying operations.

These cases show that Congress has distributed jurisdiction over resource extraction
to both governments. Resource extraction is not exclusively a national government con-
cern. The law clearly left quarrying in the hands of local governments.

Reconciling laws

In some cases, the law may not be as clear, and it is not apparent who has jurisdiction
in environmental matters.

31 White Light Corpo. v. City of Manila, G.R. No. 122846, January 20, 2009
32 G.R. No. 175368, April 11, 2013
33 G.R. No. 188500, July 24, 2013
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In Ruzol v. Sandiganbayan,®* the Court laid down the rule in construing apparent con-
flicts between national and local laws. The case involves a criminal complaint for usurpa-
tion of authority filed against the mayor for issuing permits to transport salvaged forest
products. The prosecution asserted that the mayor usurped the official functions that
properly belong to the DENR. The Court acquitted the defendant and upheld the au-
thority of the local government unit to issue said permits. There, the Court explained that
instead of pitting one statute against another, courts must exert every effort to reconcile
them. If there appears to be a conflict between statutes and rules or regulations issued by
different government instrumentalities, the proper course of action is not to uphold one
and annul the other, but to give effect to both by harmonizing them if possible. It held
that although the Department of Environment and Natural Resource requires a Wood
Recovery Permit (to gather/retrieve and dispose abandoned logs, drifted logs, sunken
logs, uprooted, and fire and typhoon damaged tress, tree stumps, tops and branches), a
local government unit “is not necessarily precluded from promulgating, pursuant to its
power under the general welfare clause, complementary orders, rules or ordinances to
monitor and regulate the transportation of salvaged forest products.” The Court recog-
nized the significant role of LGUs in environment protection and upheld the view that
the monitoring and regulation of salvaged forest products through the issuance of ap-
propriate permits is a shared responsibility, which may be done either by DENR or by the
LGUs or by both.

In that case, the Supreme Court held:

While the DENR is, indeed, the primary government instrumentality
charged with the mandate of promulgating rules and regulations for the
protection of the environment and conservation of natural resources, it
is not the only government instrumentality clothed with such authority.
While the law has designated DENR as the primary agency tasked to
protect the environment, it was not the intention of the law to arrogate
unto the DENR the exclusive prerogative of exercising this function.
Whether in ordinary or in legal parlance, the word “primary” can never
be taken to be synonymous with “sole” or “exclusive.” In fact, neither the
pertinent provisions of Presidential Decree No. 705 nor Executive Order
No. 192 suggest that the DENR, or any of its bureaus, shall exercise such
authority to the exclusion of all other government instrumentalities, i.e.,
LGU:s.

The Court then brushed aside DENR’s claim of exclusive mandate over the issue,
which it said was “negated by the principle of local autonomy enshrined in the 1987
Constitution in relation to the general welfare clause under Section 16 of the Local Gov-
ernment Code.”

Through Section 16, Congress delegated the State’s police power to local govern-
ment units so they can effectively accomplish and carry out the declared objects of their
creation.® In Ruzol, the Court explained that local governments can enact ordinances
and issue regulations that are necessary to carry out and discharge the responsibilities
conferred upon them by law, and such as shall be necessary and proper to provide for the
health, safety, comfort and convenience, maintain peace and order, improve public mor-

34 G.R. No. 186739-960, April 17, 2013.
35 Acebedo Optical Company, Inc. v. Court of Appeals, G.R. No. 100152, March 31, 2000.
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The Decoupling Principle: Chavez vs. Gonzales
as a Contribution to Free Speech Principle

be subject to the lesser restriction of subsequent punishment, logically it
cannot also be subject to the more severe restriction of prior restraint.
Thus, since profane language or “hate speech” against a religious mi-
nority is not subject to subsequent punishment in this jurisdiction, such
expression cannot be subject to prior restraint.

If the unprotected expression warrants prior restraint, nec-
essarily the same expression is subject to subsequent pun-
ishment. There must be a law punishing criminally the unprotected
expression before prior restraint on such expression can be justified. The
legislature must punish the unprotected expression because it creates a
substantive evil that the State must prevent. Otherwise, there will be no
legal basis for imposing a prior restraint on such expression.?’ (emphasis
supplied)

Hence, we can actually incorporate Justice Carpio’s discussion on subsequent punish-
ment in our previous table, to come up with a more complete table. We show this in Table
3 below.

Possibility Exercise of Does the Should there Result Subsequent
free speech violaton be prior Punishment?
or of the presents a Clear restraint?
press possibly and Present
violates Danger?
a Penal
Statute?
1 No No No No need to None
Decouple
2 No Yes (legally X X X
impossible)
3 Yes No No Decouple Yes
1) Libel
2) Slander
3)Ant-Wiretapping
Act
4 Yes Yes Yes Do not Yes
Decouple
Table 3. Relationship of the Penal Statute, Clear and Present Danger test, Prior Restraint, and Subse-
quent Punishment using the Decoupling Principle
(AVA Reviewing Previous Free Speech Cases and the emerging seed of the

Decoupling Principle

If we analyze previous free speech/free press cases, we can actually discover that the
seed of the Decoupling Principle has already been planted in our jurisdiction such that
it only blossomed in Chavez v. Gonzales considering its peculiar factual milieu. We analyze
below three representative cases.

20 G.R. No. 168338, Feb. 15, 2008.
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A) Reyes v. Bagatsing (1983)

In the case of Reyes v. Bagatsing,?* retired Justice J.B.L. Reyes, sought a permit from the
City of Manila, on behalf of the Anti-Bases Coalition, to hold a peaceful march and rally
on 26 October 1983 from 2:00 to 5:00 in the afternoon, starting from the Luneta, a public
park, to the gates of the United States Embassy, about two blocks away. Once there, and
in an open space of public property, a short program would be held. After the delivery
of two brief speeches, a petition based on the resolution adopted on the last day by the
International Conference for General Disarmament, World Peace and the Removal of
All Foreign Military Bases held in Manila, would be presented to a representative of the
Embassy or any of its personnel who may be there so that it may be delivered to the
United States Ambassador. The march would be attended by the local and foreign partici-
pants of such conference. Since former Justice Reyes had not been informed of any action
taken on his request on behalf of the organization to hold a rally, he filed a petition for
mandamus with alternative prayer for writ of preliminary mandatory injunction against
Manila City Mayor Ramon Bagatsing, before the Supreme Court on 20 October 1983.
Such permit was actually denied on 19 October but former Justice Reyes was unaware of
such a fact since the denial was sent by ordinary mail. Mayor Bagatsing’s reason for refus-
ing a permit was due to “police intelligence reports which strongly militate against the
advisability of issuing such permit at this time and at the place applied for.”” Specifically,
reference was made to “persistent intelligence reports affirming the plans of subversive-
criminal elements to infiltrate and/or disrupt any assembly or congregations where a
large number of people is expected to attend.” Mayor Bagatsing also suggested that, in
accordance with the recommendation of the police authorities, “a permit may be issued
for the rally if it is to be held at the Rizal Coliseum or any other enclosed area where the
safety of the participants themselves and the general public may be ensured.”

The Court recognized then that this was a case of first impression since it was called
upon to delineate the boundaries of the protected area of the cognate rights to free speech
and peaceable assembly. Specifically, Respondent Mayor was invoking a possible violation
of the Vienna Convention on Diplomatic Relations and Manila City Ordinance No. 7295
implementing the said treaty. At the time that the Petitioner applied for the permit to rally,
the said treaty was already binding on the Philippines since it was concurred in by the
Senate on 3 May 1965 and the instrument of ratification was signed by the President on
11 October 1965, and was thereafter deposited with the Secretary General of the United
Nations on November 15. The relevant portion of the said Vienna Convention provides:

ARTICLE 22
XXX XXX XXX

“2. The receiving State is under a special duty to take appropriate steps
to protect the premises of the mission against any intrusion or damage
and to prevent any disturbance of the peace of the mission or impair-
ment of its dignity.”

Moreover, respondent Mayor relied on Ordinance No. 7295 of the City of Manila,
which implements the said treaty, prohibiting the holding or staging of rallies or demon-
strations within a radius of five hundred (500) feet from any foreign mission or chancery;

21 G. R. No. 65166 Nov. 9, 1983.
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and for other purposes.

Although the Court held that Ordinance 7295 was not applicable since the distance
between the rally point and the U.S. Embassy was not less than 500 feet, the Court still
gave a hint of the decoupling principle when it stated in its obiter that:

Respondent Mayor posed the issue of the applicability of Ordinance No.
7295 of the City of Manila prohibiting the holding or staging of rallies
or demonstrations within a radius of five hundred (500) feet from any
foreign mission or chancery; and for other purposes. It is to be admitted
that it finds support in the previously quoted Article 22 of the Vienna
Convention on Diplomatic Relations. There was no showing, however,
that the distance between the chancery and the embassy gate is less than
500 feet. Even if it could be shown that such a condition is sat-
isfied, it does not follow that respondent Mayor could legally
act the way he did. The validity of his denial of the permit
sought could still be challenged. It could be argued that a case
of unconstitutional application of such ordinance to the ex-
ercise of the right of peaceable assembly presents itself. As
in this case there was no proof that the distance is less than 500 feet, the
need to pass on that issue was obviated. Should it come, then the qualifi-
cation and observation of Justices Makasiar and Plana certainly cannot
be summarily brushed aside. The high estate accorded the rights
to free speech and peaceable assembly demands nothing less.
22 (Emphasis supplied)

We can see from the Court’s obiter dictum that even if the exercise of the right to free
speech and to peaceably assembly will violate a City Ordinance implementing a treaty
obligation, the exercise of such rights is still not subject to prior restraint absent a show-
ing of a Clear and Present Danger. Hence, the Court’s obiter seems to suggest that the
Constitutional guarantee on free speech and on the free press is higher than our treaty
obligation.

The decoupling principle also finds support in the Separate Opinion of Justice Plana,
which was referred to by the Court in its obiter:

On the whole, I concur in the learned views of the distinguished Chief
Justice. I would like however to voice a reservation regarding Ordinance
No. 7295 of the City of Manila which has been invoked by the respond-
ent.

The main opinion yields the implication that a rally or demonstration
made within 500 feet from the chancery of a foreign embassy would
be banned for coming within the terms of the prohibition of the cited
Ordinance which was adopted, so it is said, precisely to implement a
treaty obligation of the Philippines under the 1961 Vienna Convention
on Diplomatic Relations.

In my view, without saying that the Ordinance is obnoxious per se to

22 G. R. No. 65166 Nov. 9, 1983.
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the Constitution, it cannot be validly invoked whenever its application
would collide with a constitutionally guaranteed right such as freedom of
assembly and/or expression, as in the case at bar, regardless of whether
the chancery of any foreign embassy is beyond or within 500 feet from
the situs of the rally or demonstration.?®

The decoupling principle can further be gleamed from Justice Felix Makasiar’s quali-
fication to his concurrence that in case of conflict, the Philippine Constitution - particu-
larly the Bill of Rights, should prevail over the Vienna Convention.

B) Eastern Broadcasting Corporation (DYRE) vs. Dans, Jr. (1985)

In the case of Eastern Broadcasting Corporation (DYRE) vs. Dans, Jr.,2* a petition was filed
before the Supreme Court to compel the Minister of Transportation and Communica-
tions and the National Telecommunications Commission to allow the reopening of Radio
Station DYRE which had been summarily closed on grounds of national security. Eastern
Broadcasting Corporation contended that it was denied due process when it was closed
on the mere allegation that the radio station was used to incite people to sedition. It also
raised the issue of freedom of speech. The Court noted from the records that:

...the respondents’ general charge of “inciting people to commit acts of
sedition” arose from the petitioner’s shift towards what it stated was the
coverage of public events and the airing of programs geared towards
public affairs®

Before the Court could promulgate a decision passing upon all the issues raised, the
Petitioner through its president, Mr. Rene G. Espina suddenly filed a motion to withdraw
or dismiss the petition. Eastern Broadcasting Corporation already sold its radio broadcast-
ing station and the Respondent National Telecommunications Commission has expressed
its willingness to grant the new owner the license and franchise to operate. Though the
case has become moot and academic, the Court still issued guidelines for the guidance of
inferior courts and administrative tribunals exercising quasi-judicial functions, viz:

(3) All forms of media, whether print or broadcast, are entitled to the
broad protection of the freedom of speech and expression clause. The
test for limitations on freedom of expression continues to be the clear
and present danger rule-that words are used in such circumstances and
are of such a nature as to create a clear and present danger that they will
bring about the substantive evils that the lawmaker has a right to prevent.

XXX XXX XXX

(5) The clear and present danger test, therefore, must take the particu-
lar circumstances of broadcast media into account. The supervision of
radio stations-whether by government or through self-regulation by the
industry itself calls for thoughtful, intelligent and sophisticated handling.

23 G. R. No. 65166 Nov. 9, 1983.
24 G. R. No. 59329, July 19, 1985.
25 G. R. No. 59329, July 19, 1985.
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The government has a right to be protected against broad-
casts which incite the listeners to violently overthrow, it. Ra-
dio and television may not be used to organize a rebellion or
to signal the start of widespread uprising. At the same time, the
people have a right to be informed. Radio and television would have lit-
tle reason for existence if broadcasts are limited to bland, obsequious, or
pleasantly entertaining utterances. Since they are the most convenient
and popular means of disseminating varying views on public issues, they
also deserve special protection. (emphasis supplied)

We can see from the Court’s guidelines a support for the proposition that decoupling
should not apply when the alleged penal statute being violated relates to National Secu-
rity, in this case the provision in the Revised Penal Code on inciting to sedition. Hence,
since decoupling does not apply there can be prior restraint. Nevertheless, the force of the
Court’s guidelines is weakened by the fact that the case was already moot and academic.

C) lglesia ni Cristo v. Court of Appeals (1996)

The case of Iglesia ni Cristo v. Court of Appeals?® arose when the Board of Review for
Motion Pictures and Television x-rated the series Nos. 115, 119, 121 and 128 of the TV
Program “Ang Iglesia ni Cristo,” a television program by the Iglesia ni Cristo (INC) aired
on Channel 2 every Saturday and on Channel 13 every Sunday. The program presents
and propagates petitioner’s religious beliefs, doctrines and practices often times in com-
parative studies with other religions. The Board classified the series as “X” or not for
public viewing on the ground that they “offend and constitute an attack against other
religions which is expressly prohibited by law.”

The peculiar fact in this case was that the Board justified its action by invoking its
power under P.D. No. 1986, Article 3(c) of which provides:

c) To approve, delete objectionable portion from and/or prohibit the
importation, exportation, production, copying, distribution, sale, lease,
exhibition and/or television broadcast of the motion pictures, televi-
sion programs and publicity materials, subject of the preceding para-
graph, which, in the judgment of the BOARD applying contempo-
rary Filipino cultural values as standard, are objectionable for being
immoral, indecent, contrary to law and/or good customs, injurious
to the prestige of the Republic of the Philippines and its people, or with
a dangerous tendency to encourage the commission of violence or of a
wrong or crime... (emphasis supplied)

The Board argued that the specified series of INC’s television programs were con-
trary to Article 201 of the Revised Penal Code which provides:

ARTICLE 201. Immoral doctrines, obscene publications and exhibitions, and in-
decent shows.- The penalty of prision mayor or a fine ranging from six thou-
sand to twelve thousand pesos, or both such imprisonment and fine, shall
be imposed upon:

26 G. R. No. 119673, July 26, 1996.
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XXX XXX XXX

2 (b) Those who, in theaters, fairs, cinematographs, or any other place,
exhibit, indecent or immoral plays, scenes, acts or shows, it being under-
stood that the obscene literature or indecentor immoral plays, scenes,
acts or shows, whether live or in film, which are prescribed by virtue
hereof, shall include those which.....(3) offend any race or religion;
(emphasis supplied)

Hence, the Court tackled the issue of whether the Board gravely abused its discretion
when it prohibited the airing of INC’s religious program for the reason that they consti-
tute an attack against other religions and that they are indecent, contrary to law and good
customs.

INC contended that the term *“television program” should not include religious pro-
grams like its program “Ang Iglesia ni Cristo,” since a contrary interpretation will contra-
vene the Constitution’s Section 5, Article 111 of the Constitution which guarantees that
“no law shall be made respecting an establishment of religion, or prohibiting the free
exercise thereof. The free exercise and enjoyment of religious profession and worship,
without discrimination or preference, shall forever be allowed.”

INC further contended that the Court of Appeals gravely erred when it affirmed the
ruling of the Respondent Board x-rating its TV Program Series Nos. 115, 119, 121 and
128. The Court of Appeals agreed with the Board and even held that the said “attacks”
are indecent, contrary to law and good customs.

Although the Court rejected INC’s contention regarding the freedom of religion, it
nevertheless agreed with the latter that the Board cannot invoke an alleged violation of
Article 201 of the Revised Penal to justify the Board’s action, viz:

Third. The respondents cannot also rely on the ground attacks against
another religion” in x-rating the religious program of petitioner. Even a
sideglance at Section 3 of P.D. No. 1986 will reveal that it is not among
the grounds to justify an order prohibiting the broadcast of petitioner’s
television program. The ground “attack against another religion” was
merely added by the respondent Board in its Rules.21 This rule is void
for it runs smack against the hoary doctrine that administrative rules and
regulations cannot expand the letter and spirit of the law they seek to
enforce.

It is opined that the respondent board can still utilize - attack against any
religion” as a ground allegedly “x x x because Section 3 (c) of P.D. No.
1986 prohibits the showing of motion pictures, television programs and
publicity materials which are contrary to law and Article 201 (2) (b) (3) of
the Revised Penal Code punishes anyone who exhibits “shows which of-
fend any race or religion.” We respectfully disagree for it is plain that the
word “attack” is not synonymous with the word “offend.” Moreover,
Article 201 (2) (b) (3) of the Revised Penal Code should be in-
voked to justify the subsequent punishment of a show which
offends any religion. It cannot be utilized to justify prior cen-
sorship of speech. (emphasis supplied)
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Hence, we can gleam from the above-holding of Iglesia ni Cristo v. Court of Appeals the
decoupling principle since even if there was a violation of Article 201 of the Revised
Penal Code, this violation should be decoupled from the exercise of free speech by INC.

V. What kind of penal statutes will call for decoupling?

Chavez v. Gonzales’ primary importance as a free speech/free press case is that it pro-
vides a guideline to the kind of penal statute the violation of which will call for decou-
pling, viz:

Our laws are of different kinds and doubtless, some of them pro-
vide norms of conduct which even if violated have only an adverse effect
on a person’s private comfort but does not endanger national security.
There are laws of great significance but their violation, by itself and
without more, cannot support suppression of free speech and free
press. In fine, violation of law is just a factor, a vital one to be sure,
which should be weighed in adjudging whether to restrain the freedom
of speech and of the press. The totality of the injurious effects of
the violation to private and public interest must be calibrated in light of
the preferred status accorded by the Constitution and by related interna-
tional covenants protecting freedom of speech and of the press. In call-
ing for a careful and calibrated measurement of the circumference of all
these factors to determine compliance with the clear and present danger
test, the Court should not be misinterpreted as devaluing vio-
lations of law.?” (emphasis in the original)

From the Court’s discussion, we can infer that decoupling should apply if the exercise
of free speech or of the free press only violates a penal statute, the violation of which
“have only an adverse effect on a person’s private comfort but does not endanger
national security.” But if the penal statute allegedly violated by the exercise of free
speech and of the press endangers national security, then decoupling does not apply and
hence, the exercise of free speech or of the press is subject to prior restraint. The import
of the Court’s pronouncement is that it gives a criterion for the applicability of decou-

pling.

Justice Carpio’s Separate Concurring Opinion also discussed the type of expressions
that will call for prior restraint and, where consequently, decoupling should not apply:

The exceptions, when expression may be subject to prior re-
straint, apply in this jurisdiction to only four categories of expression,
namely: pornography, false or misleading advertisement, advocacy of
imminent lawless action, and danger to national security.?® (emphasis
in the original)

Applying the Court’s criterion and the discussion of Justice Carpio in his Separate
Concurring Opinion, we enumerate below (without claiming to be exhaustive) examples
of penal statutes with their specific pertinent provisions, that will call for decoupling and
penal statutes that will not.

27 G.R. No. 168338, Feb. 15, 2008.
28 G.R. No. 168338, Feb. 15, 2008.
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A) Examples of penal statutes that will call for decoupling
(1) Anti-Wiretapping Act
SECTION 1.
XXX XXX XXX XXX

It shall also be unlawful for any person, be he a participant or
not in the act or acts penalized in the next preceding sentence, to
knowingly possess any tape record, wire record, disc record, or
any other such record, or copies thereof, of any communication
or spoken word secured either before or after the effective date
of this Act in the manner prohibited by this law; or to replay
the same for any other person or persons; or to com-
municate the contents thereof, either verbally or in
writing, or to furnish transcriptions thereof, whether
complete or partial, to any other person: Provided, That
the use of such record or any copies thereof as evidence in any
civil, criminal investigation or trial of offenses mentioned in Sec-
tion 3 hereof, shall not be covered by this prohibition.?® (empha-
sis supplied)

2) Section 9(c) of the Anti-Money Laundering Act of 2001 (as amended by
Republic Act No. 9194)

SECTION 9. Prevention of Mney Laundering; Customer
Identification and Record Keeping-

XXX XXX XXX
(c) Reporting of Covered Transactions-
XXX XXX XXX

When reporting covered or suspicious transactions to the AMLC,
covered institutions and their officers and employees, are prohib-
ited from communicating, directly or indirectly, in any manner
or by any means, to any person or entity, the media, the fact that
a covered transaction report was made, the contents thereof, or
any other information in relation thereto. Neither may such
reporting be published or aired in any manner or form
by the mass media, electronic mail, or other similar
devices. In case of violation thereof, the concerned of-
ficer and employee, of the covered institution, or me-
dia shall be held criminally liable.*® (emphasis supplied)

29 Rep. Act No. 4200 (1965).
30 Rep. Act No. 9160 (2001) as amended by Rep. Act No. 9194 (2003).
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(3) The Intellectual

SECTION 217.

SECTION 177.

177.1.

177.2.

177.3.

177.4.

177.5.

177.6
177.7

Property Code of the Philippines

Criminal Penalties- 217.1. Any person infring-
ing any right secured by provisions of PART
IV of this Act or aiding or abetting such in-
fringement shall be guilty of a crime punish-
able by....

Copy or Economic Rights.- Subject to the pro-
visions of Chapter VIII, copyright or econom-
ic rights shall consists of the exclusive right to
carry out, authorize or prevent the following
acts:

Reproduction of the work or substantial portion
of the work;

Dramatization, translation, adaptation, abridg-
ment, arrangement or other transformation of
the work;

The first public distribution of the original and
each copy of the work by sale or other forms of
transfer of ownership;

Rental of the original or a copy of an audio-
visual or cinematographic work, a work embod-
ied in a sound recording, a computer program,
a compilation of data and other materials or a
musical work in graphic form, irrespective of
the ownership of the original or the copy which
is the subject of the result;

Public display of the original or a copy of the
work;

Public performance of the work; and

Other communication to the public of the
work.3t

(4) Batas Pambansa Bilang 880

SECTION 13.

Prohibited acts - The following shall constitute

violations of this Act:

(a) The holding of any public assembly as defined in this Act by
any leader or organizer without having first secured that written
permit where a permit is required from the office concerned, or
the use of such permit for such purposes in any place other than
those set out in said permit: Provided, however, That no person
can be punished or held criminally liable for participating in or
attending an otherwise peaceful assembly;

XXX XXX

31 Rep. Act No. 8293 (1998).

XXX XXX
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(9) Acts described hereunder if committed within one hundred
(100) meters from the area of activity of the public assembly or
on the occasion thereof;

1. the carrying of a deadly or offensive weapon or device
such as firearm, pillbox, bomb, and the like;

the carrying of a bladed weapon and the like;

the malicious burning of any object in the streets or
thoroughfares;

2.
3.

XXX XXX XXX
(5) Libel and slander under the Revised Penal Code

ARTICLE 355. Libel by means of writings or similar means. - A
libel committed by means of writing, printing, lithography, en-
graving, radio, phonograph, painting, theatrical exhibition, cin-
ematographic exhibition, or any siilar means, shall be punished
by prision correccional in its minium and medium periods or a fine
ranging from 200to 6,000 pesos, or both, ....

ARTICLE 357. Prohibited publication of acts referred to in the
course of official proceedings - The penalty of arresto mayor or
a fine of from 200 to 2,000 pesos, or both, shall be imposed
upon any reporter, editor, or manager of a newspaper, daily or
magazine, who shall publish facts connected with the private life
of another and offensive to the honor, virtue, and reputation of
said person, even though said publication be made in connec-
tion with orunder the pretext that it is necessary in the narration
of any judicial or administrative proceedings wherein such facts
have been mentioned.

ARTICLE 358. Slander - Oral defamation shall be punished
by arresto mayor in its maximum period to prision correccional in its
minimum period or a fine ranging from 200 to 1,000 pesos shall
be imposed upon any person who shall perform any act not in-
cluded and punished in this title, which shall cas dishonor, dis-
credit, or contempt upon another person...

B) Examples of penal statutes where decoupling will not apply
(1) Inciting to rebellion or insurrection under the Revised Penal Code

ARTICLE 138. Inciting to rebellion or insurrection - The penalty
of prision mayor in its minimum period shall be imposed upon
any person who, without takin arms or being in open hostility
against the Government, shall incite others to the execution of
any of the acts specified in Article 134 of this Code, by means
of speeches, proclamations, writings, emblems, banners or other
representations tending to the same end.
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(2) Inciting to sedition under the Revised Penal Code

ARTICLE 142. Inciting to sedition - The penalty of prision correc-
tional in its maximum period and a fine not exceeding 2,000 pe-
sos shall be imposed upon any person who, without taking any
direct part in the crime of sedition, should incite others to the
accomplishment of any of the acts which constitute sedition,by
means of speeches, proclamations, writings, emblems, cartoons,
banners, or other representations tending to the same end, or
upon any person or persons who shall utter seditious words or
speeches, write, publish, or circulate scurrilous libels against the
Government (of the United States or the Government of the
Commonwealth) of the Philippines, or any of the duly constitut-
ed authorities thereof, or which tend to disturb or obstruct any
lawful officer in executing the functions of his office, or which
tend to instigate others to cabal and meet together for unlawful
purposes, or which suggest or incite rebellious conspiracies or ri-
ots, or which lead or tend to stir up the people against the lawful
authorities or to disturb the peace of the community, the safety
and order of the Government, or who shall knowingly conceal
such evil practices.

VI. Chavez v. Gonzales: adds another factor to be considered when apply-
ing the Clear and Present Danger test

Chavez v. Gonzales recognized that “we have generally adhered to the clear and present
danger test.”%? From a larger legal viewpoint, | assert that one of the other contributions
of Chavez as a free speech/free press case is that the guideline it provided for the applica-
bility of decoupling, adds another specific factor to be considered when applying the Clear
and Present Danger test: the nature of the penal statute allegedly violated. This is relevant
especially in view of Professor Paul Freund’s warning against the automatic invocation of
the Clear and Present Danger test:

....No matter how rapidly we utter the phrase ‘clear and present danger,’
or how closely we hyphenate the words, they are not a substitute for the
weighing of values. They tend to convey a delusion of certitude when
what is most certain is the complexity of the strands in the web of free-
dom which the judge must disentangle.®

VII. A caveat to Chavez v. Gonzales: a weak basis for the decoupling prin-
ciple

32 Citing ABS-CBN Broadcasting Corp. v. COMELEC, 380 PHIL. 780, 794 (2000).

33 PAUL FREUND, THE SUPREME COURT OF THE UNITED STATES 44 (1961), cited in Gonzales v.

COMELEC, 27 SCRA 835, 860 (1969), note 26.
VoruME 37, NUMBER 1 & 2 - (JANUARY - JUNE 2012) 53




54

IN PraISE oF PusLic INTEREST LAWYERING

Nasser A. Marohomsalic”™

Laws are as inert as an oyster, nay, “a dead letter,” so Alexander Hamilton says,
“without courts to expound their true meaning and operation.”* In the words of Cicero,
“The magistrate is a speaking law, but the law is a silent magistrate.”? In a similar vein,
Chief Justice Charles Evan Hughes of the U.S. Supreme Court states it, “VWe are under a
Constitution, but the Constitution is what the judges say it is...”

This is not to say that the law in statis has no relative value. As an instrument of order
in society and source of power, it earns obedience among the people for its respectability
and punitive sanctions against miscreants.

Lawyers as Officers of the Court

There is every truism, indeed, in the assessment by the Wickersham Commission that
“No system of justice can rise above the ethics of those who administer it.””

In the administration and dispensation of justice under our adversarial system,
however, lawyers as officers of the court play an important role; they hold the reins as
of a sled driver determining the pace of the judicial process especially in trial courts.
More importantly, as opposing counsels they act like rival salesmen outdoing each other
at plying their wares; they dispute, push papers and file submissions for their cause and
the law on the matter like it were an unfinished suit that needs embellishment and further
stitching with skeins of details and yarns of commentary for the approbation of the judge.

* Presently, Marohomsalic is the National Secretary of the IBP and Member of the IBP Law Journal. He was
IBP Governor of Western Mindanao Region (2009-2011), former Commissioner of Human Rights (2004-
2001), former Commissioner of the 1988 Regional Consultative Commission for Muslim Mindanao, founding
Convenor of the Philippine Council for Islam and Democracy which spun off into the Philippine Center
for Islam and Democracy, founding Member of the Board of the Legal Network for Truthful Elections and
founding Chair of the Muslim Legal Assistance Foundation. He is the author of a book on the history of
the Bangsamoro entitled, “Aristocrats of the Malay Race”, 2001. A collection of his Speeches as Human Rights
Commissioner entitled, “Towards Peace, Autonomy and Human Rights”, was published by the Institute of Foreign
Service in 1999 in commemoration of the 50 anniversary of the Universal Declaration of Human Rights.
Many of his articles were published in various journals and media. Atty. Marohomsalic receives a plaque of
recognition from President Aquino for invaluable services to the Indigenous Peoples through his scholarly
defense of the constitutionality of the Indigenous Peoples Rights Act of 1997 on the occasion of the 25th
anniversary of the law at GSIS Theater on October 30, 2012.

1 Alexander Hamilton, The Federalist, November 22, 1788. Quotation in David Shrager and Elizabeth Frost, eds.,
The Quotable Lawyer. 1986: New England Publishing, 34.7, p. 64.

2 Cicero, De Le Legibus, 52 B.C., id., 72.5, p. 166

3 Charles Evans Hughes, Speech, Elmira, New York, May 3, 1907, id., 31.23, p. 58. Also in http://www.

brainyguote.com/quotes/authors/c/charles_evans_hughes.html.

4 In the Report of the Wickersham Commission, officially known as the National Commission on Law
Observance and Enforcement, established by US President Herbert Hoover on May 20, 1929. Attorney
General George Wickersham headed the Commission, which made a comprehensive national study of crime
and law enforcement, published in 14 volumes in 1931 and 1932.

THE IBP JOURNAL



In Praise of Public Interest Lawyering

Legal Downside

In the Philippines, however, public interest lawyers among legal practitioners are the
most disposed to embroider the law with social exegesis. This is understandable.

In a country like the Philippines going by on laissez faire, the law in general extols
individual freedom over collectivism, each man has worth in a donnybrook of competing
interests. In other words, endowed or not people are left in the warren of competition to
fend for themselves, find food and hunt, each man to his pickle and prey, the mean and the
strong becoming Gladwell’s Outliers; while the weak ones, who fall by the wayside, fenced
out to become itinerant handymen knocking on doors, or swagmen living on chance
opportunities, or social volunteer workers on free meals, or farm and factory hands on
graveyard shifts and meager wages, the unluckiest among them turning to a life of crime
and become scag runners, or street thugs, or henchmen of biggies in the underworld and
what-have-you. And those of them moved by grandiose dreams would go to the jungle
and proclaim their cause by armed rebellion or pursue their complaints in the parliament
of the streets.

As it obtains in the country, social policies or collective rights guaranteed in the law,
especially economic rights, are couched in generalities and only paid lip service. Although
intended as an instrument of equalization and equity, they are not legal and demandable
rights. At best, they provide a framework for a legal order, not self-executory, a primary
law assuming functional relevance only as a legal philosophy. Unless reduced into pieces
of legislation or secondary laws, these general policies and principles of law and order
would remain an objective aspiration.

Even where secondary laws are enacted in implementation of social policies and
popular rights in favor of collectivism or the collective interest and the good of the
majority of the population, which counts mostly of the country’s marginalized and
vulnerable sectors, these social legislations do not superimpose on the legal structure that
underpins the justice or the social system. Specifically, they do not disturb the principles
that underwrite our country’s legal order, including especially the concepts of autonomy
of contracts, vested and acquired rights and Regalian Doctrine. At most, they constitute
only their appendages, a palliative resolution to the outcry of the people for social justice
and empowerment, designed as they are to dampen their revolutionary fervor. Worse,
these laws of equalization and equity treat the people for a dumb bell; they are riddled
with loopholes that come by as colatillas, or provisos, or exceptions that insure respect
for vested or acquired rights enjoyed by the elite in society who composed the cabal that
imposed on their weakness and social circumstance in the first place, generally speaking.

In the area of agrarian reform, for example, the law mandates the subdivision of rice
and cornlands into seven (7) or five (5) hectares for each family of tillers whose forebears
through generations had peoned for generations of landowners who had enjoyed a life
of luxury on the toil and sweat of the former. But, for entitlement of ownership, tiller-
beneficiaries are still required to pay for their piece of the land.> Worse, a landowner is
allowed to retain at least five (5) hectares of the agricultural land and three (3) hectares for
each child who is at least fifteen (15) years old and is actually tilling the lands or managing
the farm.5 Where is restorative justice in the equation? Indeed, the Comprehensive

5 Presidential Decree No. 27 and Executive Order No. 229.
6 Section 6, Republic Act No. 6657.
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Agrarian Reform Law is a poor social legislation.

Another example of a poor social legislation is Presidential Decree No. 1083 (1977),
which created Sharia courts with jurisdiction limited to persons and family relations.
Since time immemorial, the Muslims in the country have been exercising their rights
under the realm of civil law including marriage, polygamy and divorce, among others.
The Sharia law encompasses all facets of life among Muslims, and the Code on Muslim
Personal Laws is only a hen’s scratch, so to speak.

Much earlier, in his inaugural address on May 7, 1973 as the first President of the
Integrated Bar of the Philippines, Associate Justice JBL Reyes scored against the myopia
and provincialism of the Philippine Legal System. Thus —

... apparently neglected up to present, is the need for a thorough
study of the basic legal rules of the Islamic law, as applied and
observed by their own judges and jurists. A thoughtful contrast
thereof with our own basic tenets could delineate the areas
where the Islamic law may be left to govern those professing the
Moslem faith without endangering national unity, thus effectively
answering the claim of our brothers from the South that they are
discriminated against by a general and compulsory application
of jural rules of Christian origin. The experience of countries
with large Moslem minorities, like Lebanese Republic, deserves
careful observation, for we may derive from them lessons in legal
coexistence that may contribute to the pacification of certain
regions in Mindanao.’

In sum, our kind of legal order is obstructive to public interest lawyering. With little
in the law for the lesser public including the cultural minorities -- the natural clientele of
people’s lawyers -- and ranged always against the government and the wealthy and the
powerful, any people’s lawyer would always find himself doing the hard yard.

Judicial Niche

Despite the legalistic character of our legal system and its bias for individual right
-- civil and political -- the field of law in the country has some arability for the cultivation
of public interest law practice and advocacy. Lawyers can have their way through the law.

The Supreme Court has had occasions to range its vision beyond the letter of the law
and read social relevancy into the law in the exercise of judicial activism.

In Oscar Badillo Case,® the High Court announced the principle against orthodoxy in
legal thought and in favor of expediency or the need to respond swiftly and competently
to the pressing problems of the modern world.

Indeed, while laws may bear the ethos and experience of the period, its reach extends
to the future and its viability and validity remain in the face of new developments and

7 Jose B. L. Reyes, Prospects of the Integrated Bar, IBP Journal, Vol. 1, No. 1, June 1973 issue.
8 Oscar Badillo, et. al. vs. C.A. et. al., G.R. No. 1319030, 2008.
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new challenges. And public interest lawyers, to emphasize, will find firmer ground to dig
their heels in for their cause in the flexibility of the law.

In a jurisprudential pronouncement, Associate Justice Felix Frankfurter of the U.S.
Supreme Court gives vent to the introduction of the state of social expression in a
community or country in the consideration of judicial justice in this wise--

It would be a narrow conception of jurisprudence to confine the
notion of “Laws” to what is found written on the statute.®

Even before his appointment to the U.S. Supreme Court in 1939, Justice Frankfurter
already advocated for the flexibility of the law for its application to factual situation.°
“No court makes time still,”** a famous line from one of his decisions resonates for his
legal philosophy.

Dean Roscoe Pound of the Harvard Law School and one of the leading figures in
the twentieth century legal thought shares the view and argues for social jurisprudence
and explains that “the law must be stable but it must not stand still.”*? A quote from him
encapsulates his legal philosophy--

The law is experience developed by reason and applied
continually to further experience.®

In the language of Dutch Philosopher and Jurist Hugo Grotius, “The law is not exact
upon the subject, but leaves it open to a good man’s judgment.”* What about laws which
do not mirror or do justice to history and the ethos of the different nationalities of the
country? Has the Supreme Court kept its torch against the blow of legalism and literalism?

In a majoritarian democracy like the Philippines where the affluent few manipulates
political power and governance, the legal structure is tailored-fit for their breastplates and
armors to promote and protect their interest and dominance from any legal and political
challenge, not to say of the revolutionary threat from the masses. The Constitution is one
such weapon by the elite.

However, in the Isagani Cruz Case,® the Supreme Court did a balancing act in
passing upon the validity of the Indigenous Peoples Rights Act (IPRA) that empowers
the indigenes to participate in the exploration, management and utilization of the natural
resources within their ancestral domain as well as share in the revenues realized from

9 Railway vs. Browning, 310 U.S. 362, 369, 1940. Quotation in Shrager and Frost, supra, 72.171, p. 174

10 Felix Frankfurter, Speech, 1912

11 Scripps — Howard Radio vs. Federal Communication Commission, U.S. 4, 9 (1942). Quotation in Shrager and
Frost, supra, 34.16, p. 64.

12 Roscoe Pound, Introduction to the Philosophy of the Law, 1922. Dean Pound is one of the foremost American legal
theorists.

13 Roscoe Pound, Christian Science Monitor, Apr. 24, 1963. Quotation in Shrager and Frost, supra, 72.177, p.
175.

14 Hugo Grotius (1583-1645), Putham’s Complete Book of Quotations and Household Words, 1927.

15 Isagani Cruz, et. al. vs. DENR Secretary, et. al., G.R. No. 135385 (2000).
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such exploitation.* While upholding the supremacy of the constitution which invests
ownership of all lands of the public domain and fossil minerals in the State, some justices
of the Supreme Court found legal chinks to escape from the doctrine, distinguishing State
ownership from the fiduciary ownership over and usufructuary entitlements from the
wealth of the land in favor of the indigenous peoples.

Also and more importantly, they considered the validity of the law as a social
legislation, that is, one of equity, that idea of justice, according to Aristotle in his Rhetoric,
which contravenes the written law.'” Nevertheless, on a 7-7 vote the Supreme Court
disposed of the issue of the constitutionality of IPRA, and so the law remains in the
statute book for lack of vote.

Associate Justice Puno, who later became Chief Justice of the Supreme Court, was
particularly extensive in his discussion of the social dimension of the law. In his Separate
Opinion, he adduced history that argues for the Act as a moral imperative to rectify
the injustice foisted by the Philippine Legal System on the cultural communities in the
country. In appreciation of his thesis, he wrote --

When Congress enacted the Indigenous Peoples Rights Act (IPRA),
it introduced radical concepts into the Philippine legal system
which appear to collide with settled constitutional and jural
precepts on state ownership of land and other natural resources.
The sense and subtleties of this law cannot be appreciated
without considering its distinct sociology and the labyrinths of its
history. This Opinion attempts to interpret IPRA by discovering
its soul shrouded by the mist of our history. After all, the IPRA
was enacted by Congress not only to fulfill the constitutional
mandate of protecting the indigenous cultural communities’
right to their ancestral land but more importantly, to correct a grave
historical injustice to our indigenous people.*®

Legal Activism

Many lawyers take to public interest law practice as a conscious choice, egged on by
their political or religious creed to fight against the system that turns out mean outliers
and tolerates their excesses even when they are disruptive of collective harmony in society
and its stability.

An American civil rights lawyer and activist, memorialized in American legal and
political history for his defense of left-wingers in pursuit of social advocacy as much as for
his refusal to take up cases of rightists, typifies the legal kindred. Atty. William K. Kunstler
justifies his crusade in the indexical language of progressive lawyers in a voluntary Bar
association in the country that refuses to temporize with the powers-that-be, which legal
leitmotif deserves to be remembered here. He said--

16 Republic Act No. 8371 (1997)
17 From Aristotle’s Rhetoric as quoted in Shrager and Frost, supra, 49.21, p.96.
18 Separate Opinion of Associate Justice Renato Puno in Isagani Cruz, et. al., supra, 347 SCRA 163.
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I know the law. It is used to oppress those who threaten the
ruling class. The judicial decree has replaced the assassin... | stay
with the law only because the law is maneuverable, it can be
manipulated.®

For sure, life in the practice of public interest law is not a drab existence; it is edifying,
and the longer one serves in the advocacy, the deeper he is drawn to and cuddled in the
exurbia of his spiritual inheritance-- his humanity and the brotherhood and wardship of
men.

Sadly, in the Third World, generally speaking, public interest lawyering is a tall order,
its practitioners demonized as radicals or communists or what-have-you by authorities
who have a lot to answer for the abject plight of their people in the first place. Death
squads stalk them. In our experienced muckraking and human rights lawyers in alarming
number had already been harassed or killed.

This calls to mind the complaint of Archbishop Dom Helder Camara, renown
in Brazil and Latin America as a “bishop of the slum” for his apostolate to the urban
poor, which complaint resonates for its poignant truthfulness to reality and unequivocal
relevancy to our times--

When | give food to the poor, they call me a saint. When | ask
why the poor have no food, they call me a communist.?

It should be told that public interest and human rights practitioners are into legal
activism as distinguished from the insensate doctrinaire legalists and literalists.

In truth, any lawyer worth his salt comes by that name, not just any legal technician
of the law but its architect as well, untrammeled by the fixity of the law, guided by the
light of reason and fired up by the general welfare. To become more relevant to society,
to borrow the language of Justice JBL Reyes, “[lawyers and judges] should not limit their
activities to the peculiar problems of the administration of justice... [they should] have a
well-rounded view of the conditions and policies prevailing in our society... and lead... in
the effort to find solutions for the multifarious problems that affect the nation.”?

Indeed, the employment of red herring or ad hominem arguments against them goes
against the grain and relegates the issue.

In their legal memoranda or ponencias, they find themselves and write about their
social thesis to bend the law to the needs of society and the demands of justice. And
if they are in the public service, their policy and actuation describe social affirmative
interventionism and restorative justice for the poor and the oppressed.

19 William M. Kunstler, Human Events, Feb. 12, 1972. Quotation in Shrager and Frost, supra, 72.186, p.176.

20 Quotation in http://www.goodreads.com/author/quotes/122030.H_Ider_C_mara; Hugh O’Shaughnessy,
Helder Camara-Brazil’s Archbishop of the Poor, http://www.theguardian.com/commentisfree/belief/2009/
oct/13/brazil-helder-camara, posted on Oct. 13, 2009. For his life story, see Barry Healy, Bishop of the Slums,
http://links.org.au/node/1151.

21 JBL Reyes, supra.
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Legal Exemplars

In this field of public interest law practice are exemplars including Jose W. Diokno,
John Adams and Abraham Lincoln, to mention a few. Courage, not to say sagacity, is their
best attribute.

In the testimony of Justice JBL Reyes, the first president of the Integrated Bar of the
Philippines and its iconic symbol, Diokno was a great advocate and a genial sportsman
in the courtroom. In the public mind he looms as one of the modern Philippine heroes,
a nationalist non pareil and an uncompromising crusader for human rights and good
governance. He fought against martial law and rendered legal assistance to its victims
whatever is their political persuasion. Ahead of his time, he pushed for social, economic
and cultural rights including the legalization of the Communist Party of the Philippines.
He maintained that [“I]t is unjust to prosecute a person for his political belief.”

In his pursuit of legal and social activism, however, Diokno kept to the ideals of
pluralistic democracy and went on to become Secretary of Justice, Senator and Chairman
of the Presidential Committee on Human Rights.

A defining moment in the life of another legal Promentheus, John Adams, came for
his defense of a British Captain and eight soldiers charged with murder for firing on a
Boston mob, killing three people outright and wounding two fatally. The year was 1770
when nationalistic and patriotic sentiments were brewing against British colonialism. The
American colonists cried for blood. His indeed was an unthinkable position. But in his
disputation, Adams made his finest moments for legal sociology. Particularly, in his closing
statements on December 3, 1770, he dazzled his doubters and detractors when he said:

Itis of more importance to the community that innocence should
be protected than it is that guilt should be punished; for guilt and
crimes are so frequent in the world that all of them cannot be
punished; and many times they happen in such a manner that
it is not of much consequence to the public whether they are
punished or not.?

22 For a complete rendition of the incident, see Mark Pauls, Samuel Adams: Father of the American Revolution. 2006:
Palgrave, pp.101-111. Quotation in Hugh Rawson and Margaret Miner, Oxford Dictionary of American
Quotation. 2006: Oxford University Press, p.370.

The principle has a much older formulation. In Genesis 18:23-32, it states:

“Abraham drew near and said, ‘Will you consume the righteous with the wicked? What if there are
fifty righteous within the city? Will you consume and not spare the place for the fifty righteous...
What is ten are found there?’ He (the Lord) said: ‘I will not destroy for the ten’s sake.™

English jurist Lord Chief Justice Sir John Henry Fortescue wrote that “one would much rather have twenty
guilty persons should escape from the punishment of death, than that one innocent person be condemned and
suffer capitally.” (Sir John Henry Fortescue, De Laudibus Legum Angliae or In Praise of the Law of England, c.
1470.

Another English jurist William Blackstone has his version of the statement and wrote, “It is better that ten
guilty escape than that one innocent suffer.” (William Blackstone, Commentaries in the Law of England, 1760.
Quotation in http://www.brainyquote.com/quotes/authors/w/william_blackstone.html.
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John Adams acquitted the Captain and six of the soldiers and went on to become
the 2" president of the United States. His exegesis is reformulated and memorialized
in the American legal system as principle of law, which doctrine found its way into our
constitutional and penal jurisprudence.

Since the time of Muhammad, the Prophet of Islam, no leader of history has done
humanity a grandiose act of justice and advanced social rights to metes and bounds
except lawyer Abraham Lincoln and Attorney John F. Kennedy.

On November 18, 1863 and after barely 2 ¥% years in his presidency of the United
States, Lincoln decreed the emancipation of slavery in America, fought and won a Civil
War against the southern States of the American Union that picked on the policy and
rode thereon in their drive for independence and secession. Kennedy, 35" President of
the United States (1961-1963), also left behind a monumental memorial to civil rights,
putting an end to the practice and policy of racial segregation in America.

Legal Corps D’ Elite

In the country is an army of lawyers, more than 54,000-strong. But votaries to public
interest law practice only make a lean unit, the legal aide committee of the IBP in its 86
Provincial and City Chapters, the corps d’ elite.

To be sure, this field of work in the private practice of the law does not yield much
harvest, so to speak, to pay for a life of comfort and leisure. It is a kind of toil too, fraught
with security risks, to boot. For its natural clientele, it may be emphasize, are mostly the
poor and the downtrodden, and their usual nemeses are the government, the wealthy and
the powerful.

One may ask: What inspires lawyers to take to public interest lawyering?

I filch the reason from Chesterson’s words, “From the peak one sees only small things.
In the valley one sees great things.”?*

And from the peak, these lawyers have gone to the valley with a probing mind and a
sentient heart.

i
AN
ooo‘lﬁ; (XX}

23 In a recent case, the Supreme Court reiterates this principle of law long enshrined in Philippine Jurisprudence —

.. a truly humanitarian Court would rather set ten guilty men free than send one
innocent man to the death row. (Norma A. Abdulla vs. People, G.R. No. 150129 (2005),
455 SCRA 86, 87.)

Justice Quisumbing expressed it in the old language of the law —

Mas vale que queden sin castigar diez reos presuntos, que se castigue uno inocente? (It is better to set
a guilty man free than to imprison an innocent man.) ( Dissenting Opinion, People vs.
Suarez, G.R. No. 153573 (2005), 456 SCRA 365.)

24 http://www.brainyquote.com/quotes/quotes/g/qilbertkc156933.html.
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The Paper shall look into these local or municipal guidelines and standards, in con-
junction with international law provisions to consider compliance of executive powers
for the validity of the international agreements entered into by GMA, particularly in the
case of the JPEPA.

l. International Agreements
A. Forms of International Agreements

At present, there are a number of ways by which states or even international or-
ganizations' conduct their foreign relations. Agreements between states come in many
forms, some of which are conventions, treaties, executive agreements, protocols, etc. The
nomenclature given to a specific international agreement may determine the procedure
necessary for its validity and entry into force. However, it is notable that under the 1969
Vienna Convention on the Law of Treaties,? no such distinctions exist. Under the Vi-
enna Convention there is only one kind of international agreement, and this is the treaty.
The Vienna Convention defines a treaty as an international agreement concluded
between States in written form and governed by international law, whether embodied in a
single instrument or in two or more related instruments and whatever its particular
designation.® Based on this definition, any written agreement between states covered
by international law are treaties. In this jurisdiction, Executive Order 459 gives a defini-
tion of international agreement quite similar to the definition of treaties in the Vienna
Convention. Specifically, that international agreement shall refer to a contract or under-
standing, regardless of nomenclature, entered into between the Philippines and another
government in written form and governed by international law, whether embodied in
single instruments.

However, state practice shows that states distinguish among different kinds of inter-
national agreements. The United Nations, recognizing this prevalent state practice drew
distinctions among the different kinds of international agreements in use today.

1. Treaty

The United Nations recognizes two ways in which this term can be used. As a generic
term, it is used to denote all instruments binding in international law regardless of what-
ever it may be called. As a specific term, it is used to denote matters of a certain degree of
importance that require solemn agreements. Signatures in treaties are usually sealed and
normally require ratification.’

Executive Order 459¢ defines treaties as international agreements entered into by
the Philippines which require legislative concurrence after executive ratifica-

1 There is a special convention that governs treaties entered into by International Organizations and States — the
1986 Vienna Convention on the Law of Treaties Between States and International Organizations or Between
International Organizations, however this treaty is not yet in force.

2 hereinafter referred to as the Vienna Convention.

3 Art. 2 (1) (a), emphasis ours.

4 PROVIDING FOR THE GUIDELINES IN THE NEGOTIATION OF INTERNATIONAL
AGREEMENTS AND ITS RATIFICATION, Sec. 2 (a).

5 http://untreaty.un.org/English/guide.asp#treaty

6 Supra, Sec. 2 (b) at note 4.
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tion. This term may include agreements like conventions, declarations, covenants and
acts. From this, it is obvious that legislative concurrence is required before a treaty can be
considered valid or before it can enter into force.

This is in line with the constitutional requirement that no treaty or international
agreement shall be valid and effective unless concurred in by at least two thirds of all the
Members of the Senate.” This definition also shows the important roles that the different
branches of government play in entering into international agreements. Ideally, the tree
branches of the government join in the negotiation, signature, and entry into force of
treaties. The executive branch negotiates and signs treaties. The legislative branch ratifies
treaties by two thirds vote of all the members. The Supreme Court, in the exercise of its
power of judicial review? has the power of assessing the constitutionality of the treaties
entered into by the country. This framework follows the time honored tradition of sepa-
ration of powers of the three co-equal branches of the government. Each branch has a
compartmentalized function in the greater scheme of governance which it must fulfill for
the efficient administration of government. Corollary to the principle of separation of
powers is the principle of checks and balances. The three branches of government have
the power to veto or nullify the action of each of the other branches. This is the frame-
work by which this Paper will proceed in determining the legal status of the JPEPA.

2. Conventions

Similar to treaties, the United Nations also recognizes two meaning of the term con-
vention. In its generic connotation under Art. 38 (1)(a) of the Statute of the International
Court of Justice, ° it includes all international agreements, in the same way that the ge-
neric term treaty does. In its specific connotation, it is used for formal multilateral treaties
with a broad number of participants. As such, it is normally open for participation by
the entire international community or a significant fraction thereof. Examples of this are
the UN Convention on the Law of the Sea and the Vienna Convention on the Law of
Treaties.®

3. Executive Agreements

The term agreement can be used in its broadest sense to include treaties, conven-
tions and all other forms of “international agreements” between states. However, under
International law at present, the term “agreement” has also evolved to have a specific
connotation. It is generally used to refer to “instruments of a technical or administrative
character, which are signed by the representatives of government departments, but are
not subject to ratification.” This is often used in agreements that deal with financial as-

7 Art. VII, Sec. 21, 1987 Constitution

8 Art. V11, Sec. 5(2) (a) in relation to Art. V11, sec. 4(2).

9 The Court, whose function is to decide in accordance with international law such disputes as are submitted to
it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized by the
contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified
publicists of the various nations, as subsidiary means for the determination of rules of law.

10 http://untreaty.un.org/English/guide.asp#conventions
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sistance, economic, technical, cultural cooperation, usually between countries in the same
region.

In the Philippines, under EO 459, similar to treaties, except that they do not re-
quire legislative concurrence, an agreement signed solely by the executive may bind the
country if: (a) the agreement deals with temporary and not permanent arrangements;
(b) the agreement does not deal with highly political or policy matters; and (c) the agree-
ment merely carries out the will of the Congress.™® However, it must also be noted that
the distinction between executive agreements and treaties is found only in Philippine law
and not in international law. The Vienna Convention considers any kind of international
agreement as treaties, whatever their designation may be, and considers them as creating
equally binding obligations upon the state.*

In the case of Bayan vs. Zamora,® the Court held that executive agreements are
valid and are recognized under our jurisdiction. In this case, the petitioners questioned
the validity of the Visiting Forces Agreement between the Philippines and the USA.
The petitioners argued that Section 25, Article XVI11%, disallows foreign military bases,
troops, or facilities in the country, unless the following conditions are sufficiently met; (a) it
must be under a treaty; (b) the treaty must be duly concurred in by the Senate and, when
so required by Congress, ratified by a majority of the votes cast by the people in a national
referendum; and (c) recognized as a treaty by the other contracting state. Hence they
argued that the VFA, under the third requirement must have the advice and concurrence
of the US Senate, with regard to their internal law on ratification of treaties. The Court
held that:

“It is inconsequential whether the United States treats the VFA only as an execu-
tive agreement because, under international law, an executive agree-
ment is as binding as a treaty. As long as the VFA possesses the elements
of an agreement under international law, the said agreement is to be taken equally as
a treaty.”

XXX

“Thus, in International Law, there is no difference between
treaties and executive agreements in their binding effect upon
states concerned, as long as the negotiating functionaries have
remained within their powers. International law continues
to make no distinction between treaties and executive agree-
ments: they are equally binding obligations upon nations.”
(emphasis ours)

11 http://untreaty.un.org/English/guide.asp#agreements

12 Sec. 2 (c)

13 P. 6 of RCP’s outline in Public International Law

14 I. Cruz, INTERNATIONAL LAW 168 (2003).

15 G.R. No. 138570. October 10, 2000

16 After the expiration in 1991 of the Agreement between the Republic of the Philippines and the United States

of America concerning Military Bases, foreign military bases, troops, or facilities shall not be allowed in the
Philippines except under a treaty duly concurred in by the Senate and, when the Congress so requires, ratified
by a majority of the votes cast by the people in a national referendum held for that purpose, and recognized as
a treaty by the other contracting State.
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The Court cited the case of Commissioner of Customs vs. Eastern Sea Trad-
ing, 1" saying that;

“x X X the right of the Executive to enter into binding agree-
ments without the necessity of subsequent congressional
approval has been confirmed by long usage. From the earliest
days of our history we have entered into executive agreements covering
such subjects as commercial and consular relations, most-favored-nation
rights, patent rights, trademark and copyright protection, postal and
navigation arrangements and the settlement of claims. The validity of
these has never been seriously questioned by our courts.” (em-
phasis ours)

By these, it is shown that the Philippine Courts recognize the distinction between
executive agreements and treaties, while at the same time recognizing that they have the
same status under International Law.

B. Signature/Ratification

Under the 1969 Vienna Convention, there are several ways by which a state can
express its consent to be bound by a treaty. These are through signature, exchange of in-
struments constituting a treaty, ratification, acceptance, approval or accession, or by any
other means if so agreed.® The consent of a state to be bound by a treaty expressed by
the signature of its representative is valid when:

a) the treaty provides that signature shall have that effect;

b) itis otherwise established that the negotiating States were agreed that
signature should have that effect; or

c) the intention of the State to give that effect to the signature appears
from the full powers of its representative or was expressed during the
negotiation.*

C. Entry into Force

Under the Vienna Convention, the parties may agree on the specific date or manner
when a treaty enters into force. In case they failed to agree, then the treaty shall enter into
force as soon as consent of all the negotiating states to be bound by the treaty has been es-
tablished.? However, under our Constitution, there is a clear requirement of concurrence
of at least two thirds of all the members of the Senate before a treaty or international
agreement can be valid and effective.?> However it must also be noted that under the Art
27 of the Vienna Convention, a state may NOT invoke its internal law as justification for

17 GRN L-14279 October 31, 1961
18 Art.11

19 Art12, par 1

20 Art 24

21 Art VII, Sec 21
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failure to perform a treaty. 2

At this juncture it is also important to mention that some treaties are considered
self-executing, i.e., that they may be enforced in local courts without prior legislation by
Congress. The Philippines through the Supreme Court have in fact recognized this kind
of treaties. To illustrate, in the case of La Chemise Lacoste vs. Fernandez, * the
Supreme Court upheld the right of a foreign corporation not doing business in the Philip-
pines to sue in Philippine courts for unfair competition and infringement of rights under
the Paris Convention for the Protection of Industrial Property to which the Philippines is
a party. It is important to note that at that time, there was no local legislation implement-
ing this multilateral treaty to which the Philippines is a party.

However there must also be a distinction as to which treaties can be considered self
executing and which requires legislation by Congress. Professor Wright has attempted a
classification, and distinguishes three classes of non-self-executing treaties; (1) Treaty pro-
visions dealing with finances; (2) Treaty provisions which require for their performance
detailed supplementary legislation or specific acts which the Constitution provides shall
be performed by Congress (e.g., incorporation of territory, organization of offices and
courts, and declaration of war); and (3) Treaty provisions which are by nature self-execut-
ing, but because of historical tradition and constitutional interpretation, require legisla-
tion to be executed (e.g., treaties defining crimes).?

I11. The Philippines

A. Policy Considerations: The mandate of formulating economic
policies

The Supreme Court has held? that in our country, the President, as the head of state,
is regarded as the sole organ and authority in external relations and is the country’s sole
representative with foreign nations. He or she is the chief architect of foreign policy and
has the authority to deal with foreign states and governments, extend or withhold recogni-
tion, maintain diplomatic relations, enter into treaties, and otherwise transact the business
of foreign relations.

22 The only exception to which is Art 46, to wit:

1. A State may not invoke the fact that its consent to be bound by a treaty has been expressed in violation of
a provision of its internal law regarding competence to conclude treaties as invalidating its consent unless
that violation was manifest and concerned a rule of its internal law of fundamental importance.

2. Aviolation is manifest if it would be objectively evident to any State conducting itself in the matter in
accordance with normal practice and in good faith.

23 Carlos Manuel Vazquez, The Four Doctrines of Self-Executing Treaties, 89 AMJ. INTL. LAW. 695 (1995)

24 GR 63796-97, May 2, 1984.

25 Stefan A. Riesenfeld, The Power Of Congress And The President In International Relations: Three Recent
Supreme Court Decisions, 87 CAL. L. REV. 876 (1999).

26 Pimentel vs. Executive Secretary, G.R. No. 158088 July 6, 2005.
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B. Requirements for the Validity of Treaties
1. Procedural Requirements
a) 1987 Constitution

International law does not specify who the representative of the state should be, al-
though this is generally recognized to be the head of the state or his duly authorized
representative. It is up to the local law of the state to determine which organ of the state
has the power to enter into treaties and how to determine who the duly authorized rep-
resentative of the state is. The present Constitution authorizes the President to enter into
treaties, subject to the concurrence of two-thirds of all the members of the Senate.?’

There are five stages to the treaty making process. These are; negotiation, signature,
ratification, exchange of the instruments of ratification and deposit of the instrument to
the United Nations.?® Negotiation and signing the treaty are usually undertaken by the
head of state or his duly authorized representatives. Negotiations may be brief or it may
take years, depending on the subject of the treaty and the prevailing circumstances.?
Ratification, the third step is the formal act by which the state confirms and accepts the
provisions of a treaty concluded by its representatives. This step is to enable the contract-
ing states to examine the treaty closely and to give them the opportunity to repudiate it
when they find it inimical to their national interest.*® The exchange of instruments of
ratification usually also signifies the affectivity of the treaty unless otherwise agreed upon.
The final step, the deposit of the instrument to the UN, is not really necessary for the
validity of the treaty. However it is necessary if any party is to invoke it before any organ
of the United Nations.?! This does not mean that the treaty ceases to be binding among
the states parties thereto, only that if any dispute arises in the future which necessitates the
intervention of the UN, then the parties may not invoke their standing agreement under
the treaty if such treaty has not been deposited with the UN.

b) Rules of the Senate

Pursuant to Art. VII, Sec. 21 of the Constitution, treaties shall be sent to the Senate
for ratification. Senate Rules state that when a treaty is received in the Senate, it shall be
referred to the Committee on Foreign Relations. The Committee has the duty of report-
ing the treaty to the Senate, after which it shall be open for second reading and to general
debates and amendments. After the debate, the treaty shall be open to voting and the
result shall be embodied in a resolution prepared by the Committee to be distributed
among the senators. After three days (from date of distribution), the Resolution shall be
submitted for nominal voting and, if two-thirds (2/3) of all the Senators approve it, the
treaty shall be deemed approved, and in the contrary case, disapproved. All proceedings
on treaties shall terminate upon the expiration of the term of the Senators elected in the
preceding elections and the same shall be taken up in the succeeding sessions of the Sen-

27 This is implied in Art V11 Sec 21 of the constitution, which is found in the article on executive power.

28 Cruz, p. 172.

29 The Japan Philippines Economic agreement took 4 years of negotiations while the NAFTA took 10 years to
negotiate.

30 Cruz, p.173.

31 Art 102, UN Charter.
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ate, as if presented for the first time.%

However, it must be stated that some authorities believe that the power to ratify trea-
ties is vested in the President and not in the Legislature. The role of the Senate is confined
simply to giving or withholding its consent to the ratification. For that matter, it is com-
petent for the President to refuse to submit a treaty to the Senate or having secured its
consent for its ratification, to refuse to ratify it. But as a rule, of course, the President can-
not ratify a treaty without the concurrence of two-thirds of all members of the Senate.®

c. Special Law: EO 459

Executive Order 459 gives the guidelines that must be followed in negotiating and
ratifying treaties and international agreements. It was signed into law by former Presi-
dent Ramos on November 25, 1997. Under EO 459, prior to any negotiation of a treaty,
authorization must be secured by the lead agency from the President through the Secre-
tary of Foreign Affairs.3* In treaties or international agreements involving negotiations,
the composition of the Philippine panel shall be determined by the President upon rec-
ommendation of the Secretary of Foreign Affairs and the lead agency, if it is not the
Department of Foreign Affairs.®® Also, panel members shall not convene prior to the
commencement of any negotiations for the purpose of establishing the parameters of
the negotiating position of the panel. No deviation from the agreed parameters shall be
made without prior consultations with the member of the negotiating panel.® Under
the same Executive Order, a treaty or an executive agreement enters into force upon
compliance with the domestic requirement.” For executive agreements, it is required that
it be transmitted to the Department of Foreign Affairs (DFA) after their signing for the
preparation of the ratification papers. The transmittal shall include the highlights of the
agreements and the benefits which will accrue to the Philippines arising from them. The
DFA shall then transmit the agreements to the President for his ratification (in case it was
not the President himself who signed the executive agreement).®® A treaty before it can
enter into force is also required to undergo the same process. In addition, the DFA shall
submit the treaties to the Senate of the Philippines for concurrence in the ratification by
the President.*

2) Substantive Requirements

States, although they have the power to enter into treaties cannot just agree to any
subject in the treaty. The treaty must have a lawful subject matter for it to be valid. Hence
treaties with unlawful purpose such as human trafficking or the activities of pirates are
null and void.* Under the Vienna Convention, a treaty is void if, at the time of its conclu-
sion, it conflicts with a peremptory norm of general international law. A peremptory norm

32 Rule XXXV1

33 (Direct quote), Cruz, p. 174.
34 Sec 3, supra note 4.

35 Sec 5 (a), supra note 4.
36 Sec 5 (b), supra note 4.
37 Sec 6, supra note 4.

38 Sec 7 (A),

39 Sec 7 (B).

40 Cruz, p. 172.
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of general international law is a norm accepted and recognized by the international com-
munity of States as a whole as a norm from which no derogation is permitted and which
can be modified only by a subsequent norm of general international law having the same
character.*

C. Status of Treaties Not Following These Rules

The Vienna Convention gives us some guidelines on the status of treaties which may
have failed to follow the procedural or substantive requirements for a valid treaty. In cases
of error,*? fraud,* corruption of the representative of a state,* coercion of representa-
tive* and conflict with a peremptory norm,* the Vienna Convention provides that in
such cases, the treaties shall be without legal effect, in short, VOID. However, this is only
the tip of the proverbial iceberg. Other more complicated issues usually crop up concern-
ing the validity of treaties. To illustrate, what is the status of a treaty signed by the Presi-
dent but not ratified by the Senate?

The resolution of this question can be considered in the larger context of the rela-
tionship between international law and local laws. There are currently two (2) schools of
thought on this issue — the dualist and the monist theories. The dualists believe that inter-
national law and municipal law are two completely separate realms. They have distinct
sources, purpose and subjects. Hence, the dualists believe that international law can never
operate as a law of the land unless it is acceded to by the state through a judicial deci-
sion or a legislative enactment. For them there is no such thing as a self executing treaty.
Incorporation or transformation of international law is necessary before the international
law can operate in the local sphere.*

The monists, on the other hand, believe that international law and municipal law are
not two distinct legal systems, but are in fact two parts of the same juristic conception.
This stems from their belief that under both legal systems, it is the individual who in the
ultimate analysis is regulated by law. The monists also believe that international law is su-
perior to municipal law. “As such, when there is a conflict between the two, international
law prevails.

In the Philippines, we follow the Doctrine of Incorporation provided in our Consti-
tution.* However, this does not mean that treaties automatically become part of the local
laws as we also have Art. VII, Sec. 21 of the Constitution which requires that treaties be

41 Art 53.

42 Art. 48

43 Art 49.

44 Art 50.

45 Art51.

46 Art 53.

47 J. Salonga & P. Yap, PUBLIC INTERNATIONAL LAW 10 (5™ ed. 1992).
48 Ibid., p. 11

49 Art. 11, Sec 2 provides;

The Philippines renounces war as an instrument of national policy, adopts the generally accepted
principles of international law as part of the land and adheres to the policy of peace, equality, justice,
freedom, cooperation and amity with all nations. (emphasis ours)
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sent to the Senate for ratification. Rather, the Doctrine of Incorporation is used to refer
to customary international law® which binds states even if they are not parties to
the agreement. The prevailing thought in Philippine jurisdiction is that treaties have the
same standing as legislative acts.

Still the question persists, how do we delineate the powers of the respective branches
of government when it comes to treaty making, specifically between the Executive and
Legislative branch? One authority is of the view that the mandate or power to ratify
treaties lies in the President. Hence, the President has the power or the competence to
refuse to submit a treaty to the Senate or alternatively, to refuse to ratify it if the Senate
consented to its ratification.!

This view was relied upon by the Supreme Court in the case of Pimentel vs. Ex-
ecutive Secretary.5? The Court in that case said that the Vienna Convention did not
restrain the inherent power of a head of state to ratify treaties. And under our Constitu-
tion, the power to ratify is vested in the President, subject to the concurrence of the Sen-
ate. The role of the Senate, however, is limited only to giving or withholding its consent, or concur-
rence, to the ratification. Hence, it is within the authority of the President to refuse to submit
a treaty to the Senate or, having secured its consent for its ratification, refuse to ratify it.
This is due to the fact that even after signing the treaty, the President has the power to
carefully study the contents of the treaty and ensure that they are not detrimental to the
interest of the state and its people.

Thus, the President has the discretion even after the signing of the treaty by the
Philippine representative whether or not to ratify the same. There is no legal obligation
to ratify a treaty, but it goes without saying that the refusal must be based on substantial
grounds and not on superficial or whimsical reasons. The Court even went as far as saying
that since the decision lies within the power of the President alone, even the Court cannot
encroach upon this power. It held that it is beyond the jurisdiction of the courts to compel
the executive branch of the government to transmit the signed agreement to the Senate
for its concurrence.

IV. The GMA Administration

The President as an economist had made economic development as the main thrust
of her Presidency. She has laid down a Ten (10) Point Agenda, number one of which is
the creation of six (6) million jobs in six (6) years via more opportunities given to entre-
preneurs by tripling the amount of loans for lending to small and medium enterprises
and the development of one to two (2) million hectares of land for agricultural business.
%3 She vowed to spur economic activity thereby creating more jobs and better lives for
Filipinos. This is certainly an admirable goal, but this Paper proposes that the way she is
going about it is somehow inimical to the interests of the people.

GMA, perhaps more than any other President, is notorious for making issuances that
“while not exactly illegal’ are widely criticized for violating human rights. Some of
these controversial issuances were the Calibrated Pre-emptive Response (CPR) on Sep-

50 ICJ statute, art 38.

51 Cruz, p. 174.

52 GR 158088, July 6, 2005.

53 http://www.news.ops.gov.ph/pgma_10point-agenda.htm
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tember 21, 2005, Proclamation 1017 (declaring a state of national emergency) and Gen-
eral Order No. 5. The Japan Philippines Economic Partnership Agreement (JPEPA)
recently signed by GMA is another illustration of this propensity of the President to
sacrifice basic human rights for the goal of economic development.

V. JPEPA: A Showcase
A. Introduction: What is JPEPA

The Japan-Philippines Economic Partnership Agreement (JPEPA) is a bilateral trade
agreement signed by President Macapagal-Arroyo and Japan’s Prime Minister Junichiro
Koizumi on September 9, 2006 in Helsinki. It was negotiated thru multi-agency coop-
eration with DTI Undersecretary Thomas Aquino as the Chief Negotiator and DFA
Undersecretary Edsel Custodio as the Co-chair. The negotiation with Japan was divided
into several agencies depending on their field of expertise. The other agencies involved in
the negotiating panel were the DTI and BOI for the Trade in Goods (industrial), Depart-
ment of Agriculture for the Trade in Goods (agricultural), NEDA, DOLE and POEA for
Trade in Services and Movement of Natural Persons, DT and BOI for Investment, IPO
for Intellectual Property, BOC for Custom Procedures and Paperless Trading, DBM for
Government Procurement, NEDA for Bilateral Cooperation, and TC for Competition
Policy and Emergency Measures. The present JPEPA is a result of these agency negotia-
tions with Japan. It must also be stated that under the JPEPA, ratification by the Senate is
not required before it can enter into force. Only an exchange of diplomatic notes notify-
ing each other that the legal procedures outlined in the JPEPA for its entry into force have
been completed is required.>

The JPEPA has the following objectives;

) liberalize and facilitate trade in goods and services between the Parties;

(b) facilitate the mutual recognition of the results of conformity assessment pro-
cedures for products or processes;

(c) increase investment opportunities and strengthen protection for investments
and investment activities in the Parties;

(d) enhance protection of intellectual property and strengthen cooperation in
the field thereof to promote trade and investment between the Parties;

(e) promote transparency in government procurement in the Parties;

(f) promote competition by addressing anticompetitive activities and cooperate
in the field of competition;

(g) establish a framework for further bilateral cooperation and improvement of
business environment;

(h) promote transparency in the implementation of laws and regulations respect-
ing matters covered by this Agreement; and

(i) create effective procedures for the implementation and operation of this

Agreement and for the resolution of disputes.®

Basically, the JPEPA is supposed to enhance trade relations between the two coun-

54 Entry into Force. This Agreement shall enter into force on the thirtieth day after the date on which the
governments of the Parties exchange diplomatic notes informing each other that their respective legal
procedures necessary for entry into force of this Agreement have been completed. It shall remain
in force unless terminated as provided for in Article 165.

55 Art.1 of the Basic Agreement.
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tries. It promises to increase Philippine export products to Japan, which would benefit
our manufacturers and exporters, hence enhancing our economy. It is said to directly
benefit several key sectors in the Philippines with increased exports to Japan, specifically,
the agricultural sector, the marine product exports, specifically tuna, and other non food
consumer products. This will happen through lowered tariff barriers.

The JPEPA is significant in that it is the first bilateral trade agreement
that the Philippines has entered into since the 1946 Parity Rights Agree-
ment with the United States.*® This is a break away from the recent trend of
multilateral treaty making in the international scene. Thus, the JPEPA could
set the standards for all the other bilateral agreements that the Philippines
are currently negotiating such as the RP-US Free Trade Agreement, the RP-
China Free Trade Agreement, the RP-South Korea Free Trade Agreement,
as well as all other free trade agreements (FTAS) that the Philippine govern-
ment may decide to enter into in the future.” Whatever concessions Japan is
able to get from the Philippines under the JPEPA may also be demanded by
other countries under future FTAs to be concluded with them.

The JPEPA is also significant in that it raises fresh issues in international
trade and environmental law which have not yet been resolved in municipal
or international courts. It is also a perfect example showing how the present
administration ““railroads’ constitutional and statutory processes for the
much sought after “economic development” at the expense of the future of
the Filipino people.

1. Benefits/Advantages to the Philippines

The JPEPA promises a much needed boost to our country’s flagging economy. Japan
is already the second largest trading partner of the Philippines, the largest source of of-
ficial development assistance (ODA) and the country’s largest source of foreign direct
investment. JPEPA is seen to further bolster these economic ties with the two countries.
JPEPA rests on three key pillars: (i) liberalization, (ii) facilitation, and (iii) cooperation.*®
Specifically, JPEPA is said to benefit our export sector in agricultural and manufacturing
products. This will be largely due to the market openings in products and services spurred
by the lowered trade barriers and preferential treatment in accepting Filipino workers
in Japan. The sectors that are seen to be benefited by the JPEPA are the exporters of
shrimps & prawns, asparagus, leguminous vegetables, dried bananas, guavas, mangoes,
mangosteens, fresh papayas, coconut (copra) refined or unrefined, dried durians, jackfruit,
rambutan and manufactured goods like knitted and crocheted fabrics. These export sec-
tors will be directly benefited through the immediate removal by Japan of tariffs on these
products. There will also be a gradual tariff elimination on products like frozen yellow
fin tunas, prepared or preserved tunas, fresh bananas, dried pineapples, fruits containing
added sugar, and articles of apparel & clothing accessories.>®

56 Tanya Lat, The Japan-Philippines Economic Partnership Agreement: A Toxic Treaty, Initiatives for Dialogue and
Empowerment through Alternative Legal Services, Inc. (IDEALS), 04 December 2006.

57 Ibid., quoting Atty. Maria Lourdes Sereno at the hearing of the Special Committee on Globalization of the
House of Representatives (hereinafter “the Committee”) on 31 August 2005.

58 Josef T. Yap, Erlinda M. Medalla & Rafaelita M. Aldaba, Assessing the Japan-Philippines Economic Partnership
Agreement (JPEPA) in Policy Notes Philippine Institute for Development Studies, No. 2006-10 (December 2006)

59 Ibid., p.1.

VoruME 37, NUMBER 1 & 2 - (JANUARY - JUNE 2012)

73



74

Antonio P. Jamon, Jr.

Perhaps more than the liberalization in trade, JPEPA can also be advantageous to the
Philippines in terms of cooperation initiatives on human resource development, financial
services, ICT (next generation internet, broadband & ubiquitous networks), energy and
environment management of hazardous and solid wastes, Science and Technology, trade
and investment promotion, Small to Medium Scale Enterprises, tourism, transportation,
and road development. The Philippines can also benefit from Japan’s capital, technology,
and expertise.

2. Disadvantages
The JPEPA, despite its touted economic benefits to the Philippines is also being criti-
cized for its alleged procedural and substantial legal infirmities or defects, and the fact
that it puts the Philippines at a severe disadvantage economically, politically and even
environmentally.

a) Transport of Toxic and Hazardous Wastes

Perhaps the number one objection to JPEPA is the provision allowing the transport
of “scrap and waste materials” from one country to the other at zero tariff. Even though
there is no express mention of hazardous wastes, this can be inferred from the wording of
the relevant JPEPA provision, to wit;

i) articles collected in the Party which can no longer perform their original pur-
pose in the Party nor are capable of being restored or repaired and which
are fit only for disposal or for the recovery of parts or raw materials;

() scrap and waste derived from manufacturing or process-
ing operations or from consumption in the Party and fit only for

disposal or for the recovery of raw materials;

(k) parts or raw materials recovered in the Party from articles which can
no longer perform their original purpose nor are capable of being
restored or repaired; and

() goods obtained or produced in the Party exclusively from the goods
referred to in subparagraphs (a) through (k) above

The said materials are considered originating goods®® which under Article
18.1%% of the JPEPA;

“...each Party shall eliminate or reduce its customs duties on originating
goods of the other Party designated for such purposes in its Schedule in
Annex 1, in accordance with the terms and conditions set out in such
Schedule.”

Article 18.3 of the JPEPA also states that:

60 Ibid., p.3.
61 Art 29.1 (a) in relation to Art 29.2
62 Elimination of Customs Dulties.
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“each Party shall eliminate other duties or charges of any kind
imposed on or in connection with the importation of originat-
ing goods of the other Party, customs duties of which shall be elimi-
nated or reduced in accordance with paragraph 1 above, if any. Neither
Party shall introduce other duties or charges of any kind imposed on or
in connection with the importation of those originating goods of the
other Party.” (emphasis ours)®

Hence, the JPEPA, prima facie, allows the importation of potentially hazardous and
toxic waste into the Philippines at zero rates. Only the most naive of fools would be-
lieve that Japan will not take advantage of this method of disposing its hazardous wastes,
a problem which Japan had for a long time considering its industrialized economy and
small territory. A study by the Basel Action Network (BAN), shows that Japan, of all the
other toxic waste producer countries® is the most active in pursuing transboundary move-
ment of its hazardous wastes, in violation of the Basel Ban Agreement. This is because,
Japan, as an island nation, lacks available and inexpensive land where it can deposit its
significant volume of waste materials. % The JPEPA is an ideal solution to the Japanese at
the expense of the health and future of the Filipino people.

b) Tariff Elimination

The JPEPA also poses a serious disadvantage to the Philippines in terms of a sub-
stantial decrease in government revenues which is badly needed by our economy with its
erratic growth and huge fiscal deficit. This decrease in revenue under the JPEPA occurs
because of the elimination of practically all tariff on all tariff lines. What is worse is that
this removal is permanent while the JPEPA is in effect. There is no leeway given to the
government to increase tariff rates as exigencies require. Under Art 18.3 of the Basic
Agreement, the parties are required to;

eliminate other duties or charges of any kind imposed on or in connec-
tion with the importation of originating goods of the other Party, cus-
toms duties of which shall be eliminated or reduced in accordance with
paragraph 1 above, if any. Neither Party shall introduce other du-
ties or charges of any kind imposed on or in connection with
the importation of those originating goods of the other Party.
(emphasis ours)

Also under Art 20 of JPEPA;

Export Duties. Each Party shall exert its best efforts to elimi-
nate its duties on goods exported from the Party to the other
Party. (emphasis ours)

The only exception found in the JPEPA is the following;

63 See page 324 of the Philippine JPEPA Tariff Schedule which lists the specific waste products that will be given
a preferential tariff rate of 0%.

64 Known collectively as JUSCANZ or the countries of Japan, United States, South Korea, Canada, Australia and
New Zealand.

65 JPEPA as a Step in Japan’s Greater Plan to Liberalize Hazardous Waste Trade in Asia published by the Basel

Action Network on 10 January 2007.
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4. Nothing in this Article shall prevent a Party from imposing, at any
time, on the importation of any goods of the other Party:

(a) a charge equivalent to an internal tax imposed consistently with
the provisions of paragraph 2 of Article I11 of the GATT 1994, in
respect of the like domestic product or in respect of an article from
which the imported product has been manufactured or produced in
whole or in part;

(b) any anti-dumping or countervailing duty applied con-
sistently with the provisions of Article VI of the GATT 1994, the
Agreement on Implementation of Article VI of the General Agree-
ment on Tariffs and Trade 1994 and the Agreement on Subsidies
and Countervailing Measures in Annex 1A to the WTO Agreement
respectively; and

(c) fees or other charges commensurate with the cost of services
rendered. (emphasis ours)®®

What is puzzling is why the Philippine government is so willing to slash into nothing
given its much needed revenues from export products in exchange for benefits that are
yet to be realized.

c) Lowering FDI requirements

Japan is the Philippines largest source of Foreign Direct Investments (FDI). In 2003
alone the FDI amounted to US$22.13 billion. It only makes sense that the Philippines
would want to increase FDI into the country. However, under the JPEPA, the Philippines
allowed unregulated FDI by prohibiting the imposition of performance requirements like
requiring the transfer of technology, requiring the employment of Filipino nationals, to
transfer technology except under strict circumstances.5’

66 Art 18.4,

67 The relevant provision is Art 93 which states;
Prohibition of Performance Requirements.

1. Neither Party shall impose or enforce, as a condition for investment activities in its Area of an investor of the
other Party, any of the following requirements:

(a) to export a given level or percentage of goods or services;

(b) to achieve a given level or percentage of domestic content;

(c) to purchase, use or accord a preference to goods produced or services provided in its Area, or to purchase
goods or services from persons in its Area;

(d) to relate the volume or value of imports to the volume or value of exports or to the amount of foreign
exchange inflows associated with investments related to such investment activities;

(e) torestrict sales of goods or services in its Area that investments related to such investment activities produce
or provide by relating such sales to the volume or value of its exports or foreign exchange earnings;

() to appoint, as executives, managers or members of boards of directors, individuals of any particular
nationality;

(9) to hire a given level of its nationals;

(h) to transfer technology, a production process or other proprietary knowledge to a person in its Area,
except when the requirement:

(i) isimposed or enforced by a court, administrative tribunal or competition authority to remedy an
alleged violation of competition laws; or
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The potential benefit that could have been derived from FDI through the transfer of
technology, generation of employment, and linkaging with domestic industries and ser-
vice providers is lost by including this prohibition on performance requirements. Under
the present state of the JPEPA, the government cannot compel Japanese investors to un-
dertake these activities, even when it goes against local laws®® and policy. Other countries
like China and Malaysia which have benefited greatly from FDI did not allow unfettered
FDI but extensively regulated it. Moreover, studies have shown that a country is more
likely to benefit from FDI if it is integrated into its national development and technologi-
cal plans.®®

This provision is just another example of how the Japanese investors will benefit at
the cost of Philippine development. In effect, under the JPEPA, the investors will have
free rein and the Philippines can do nothing about it since it had surrendered the right to
regulate the FDI.

B. Validity of JPEPA: Substantive Requirements
1. RA 9003

Republic Act 9003 or the Ecological Solid Waste Management Act of 20007 enun-
ciates the state policy of protecting public health and the environment by adopting a
systematic, comprehensive and ecological solid waste management program. Under this
law, a national commission™ is created with the express purpose of formulating a national
program on proper solid waste management by utilizing resources of local government
and private entities. It prohibits, under pain of fine or imprisonment’, importation of
toxic wastes misrepresented as “recyclable” or “with recyclable content™.” It is ironic
because this is exactly what will happen under the JPEPA.

(i) concerns the transfer of intellectual property rights which is undertaken in a manner not
inconsistent with the Agreement on Trade-Related Aspects of Intellectual Property Rights
in Annex 1C to the WTO Agreement (hereinafter referred to in this Chapter as “the TRIPS
Agreement”);

(i) to locate the headquarters of that investor for a specific region or the world market in its Area;

(j) toachieve a given level or value of research and development in its Area; or

(k) to supply one or more of the goods that the investor produces or the services that the investor provides to
a specific region or world market, exclusively from its Area.

2. The provision of paragraph 1 above does not preclude either Party from conditioning the receipt or
continued receipt of an advantage, in connection with investment activities in its Area of an investor of
the other Party, on compliance with any of the requirements set forth in subparagraphs (g) through (k) of
paragraph 1 above.

68 Specifically, Sec 12, Art XII of the 1987 Constitution, The state shall promote the preferential use of
Filipino labor, domestic materials and locally produced goods and adopt measures that help make them
competitive. (emphasis ours)

69 Lat, supra at note 55.

70 Approved on January 26, 2001 by President GMA

71 Section 5, RA 9003.

72 Sec 49. Fines and Penalties. (e) Any person who violates Sec. 48, pars. (12) and (13) shall, upon conviction, be

punished with a fine not less than Ten thousand pesos (P10,000.00) but not more than Two hundred thousand
pesos (P200,000.00) or imprisonment of not less than thirty (30) days but not more than three (3) years, or both

73 Sec 48 par 12.
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2. RA 8749

The Clean Air Act of 1999 recognizes, among others, the right of the people to
breathe clean air’ and the right to be informed of the nature and extent of the poten-
tial hazard of any activity, undertaking or project and to be served timely notice of any

significant rise in the level of pollution and the accidental or deliberate release into the
atmosphere of harmful or hazardous substances.” Under this law it is a state policy to
focus primarily on pollution prevention rather than on control and provide for a compre-
hensive management program for air pollution,” and to formulate and enforce a system
of accountability for short and long-term adverse environmental impact of a project,
program or activity.”” Violations of this act shall be punishable by fines or imprisonment.”

3. RA6969

Under RA 6969 or the Toxic Substances and Hazardous and Nuclear Wastes Con-
trol Act of 1990, approved on October 26, 1990, it is the policy of the state to;

“regulate, restrict or prohibit the importation, manufacture,
processing, sale, distribution, use and disposal of chemical
substances and mixtures that present unreasonable risk and/or injury
to health or the environment; to prohibit the entry, even in transit,
of hazardous and nuclear wastes and their disposal into the
Philippine territorial limits for whatever purpose; andto provide
advancement and facilitate research and studies on toxic chemicals.””

In line with this prohibition, the DENR is given the power to monitor and prevent
the entry, even in transit, of hazardous and nuclear wastes and their disposal into the
country.2® Also violation of RA 6969 carries with it the penalty of imprisonment for a
period of six months to six years and fine worth P600.00 to P4000.00.8! If the offender
is a corporation, then the punishment shall be meted on its managing partner, president,
or chief executive in addition to an exemplary damage of five hundred thousand pesos. &

4. The BASEL Convention

The BASEL convention of 1989 has the following purposes; to minimize the trans-
boundary movement of hazardous and toxic wastes; to minimize the generation of haz-
ardous and other wastes and to encourage states to develop their own means of managing
their own hazardous wastes within their own territory. The Philippines was a signatory to
this treaty while Japan was not. The Basel Ban Amendment of 1995 expressly prohibits

74 Sec 4(a)

75 Sec 4(e)

76 Sec 3©

77 Sec 3 (e)

78 Sec 47-48.

79 Section 2, RA 6969.
80 Sec 6 (h).

81 Sec 14 (a).

82 Sec 14 (b.2).
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or bans the transport of toxic and hazardous wastes. However, this amendment will only
enter into force upon ratification by the parties. The Philippines and Japan have not yet
ratified this treaty.

Hence, this situation is especially relevant in considering that when the negotiators
of the JPEPA were asked whether they knew that JPEPA would entail transport of toxic
and hazardous wastes, the usual response is that that it is okay because the Philippines
can rely on local and international laws to keep these toxic wastes out. Examples of these
statements were the ones made by representatives of the BOI/DTI during the February

Committee Hearing, specifically that “it should not matter if the tariff rates on waste products are
slashed to 0% since the issue will be one of implementation anyway, and proper enforcement measures at
the border will keep these prohibited shipments out.” 8

Another disturbing statement is one made by Trade Secretary Peter Favila in an inter-
view with a local newspaper, to quote ““One of the items included [in JPEPA] is what we
call hazardous toxic wastes [sic]. That’s part of all-in trade and it does not mean that we
allow them to ship waste to us. It [provision on waste] does not mean anything.”

This is disturbing considering that under the JPEPA, the parties thereto shall ex-
amine the possibility of amending laws or repealing laws and regulations that pertain to
or affect the implementation and operation of the JPEPA.® This in effect would repeal
prior laws protecting the Philippines from being the dumping ground of toxic wastes,
specifically, Republic Act 8749,2¢ Republic Act No. 6969%, Republic Act No. 90032 and
Republic Act No. 4653.% As to the statements made by Trade Secretary Favila, we cannot
use this argument to circumvent our contractual obligations. It is elementary in Public In-
ternational Law that that obligations under international law must be performed in good
faith under the principle of “pacta sunt servanda”. It is hardly a credit of our sincerity
as a country that we enter into agreements with other countries only with the purpose
of taking what would benefit us and then ignore our obligations. The JPEPA, if found
to be valid will be constitute as an obligation on our part to allow or permit the entry of
toxic, poisonous and hazardous wastes, at zero tariff rates. The importation of hazard-
ous wastes into the country has also been definitely confirmed by the chief negotiator of
the JPEPA in an interview with the newspapers.*® Hence, contrary to what some of the
negotiators believe, the problem on importation of hazardous wastes in the country is
NOT a question of implementation it is an integral part of the agreement itself.

5. The Rights Based Approach

The concept of a rights based approach to development uses human rights as a

83 Lat, supra at note 55.

84 BASEL Action Network Report, supra at note 64.

85 Art 4 of the Basic Agreement.

86 Clean Air Act of 1999.

87 Toxic Substances and Hazardous and Nuclear Wastes Control Act of 1990

88 Ecological Solid Waste Management Act of 2000.

89 An Act to Safeguard the Health of the People and Maintain the Dignity of the Nation by Declaring it a National
Policy to Prohibit the Commercial Importation of Textile Articles Commonly Known as Used Clothing and
Rags

90 Ronnel Domingo, Negotiator Admits Prohibited Waste on List, at ttp://newsinfo.inquirer.net/inquirerheadlines/

nation/view_article.php?article_id=28553
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framework to guide development agendas.”* This concept is brought about by the devel-
opments in the field of human rights in the international scene, particularly, the wide ac-
ceptance of the Universal Declaration of Human Rights. The framework for this concept
is to recognize that human rights do not only encompass civil and political rights but also
economic, social and cultural rights. A rights based approach begins with the objective of
ensuring equity and a decent standard of life for all persons.®?

This approach is closely connected with the concept of right to development, marked
by the 1986 UN Declaration on the Right to Development.®® Basically what this concept
tells us that basic human right should not be sacrificed in the name of development. This
is diametrically opposed to the concept of the “full-belly thesis” of the Asian perspective.
% The latter dictates that “man’s belly must be full before he can indulge in the luxury
of worrying about his political freedom”.® This puts development before basic human
rights. The rights based approach, however, tells us that even though people have the
right to development, still the rights of the people should not be sacrificed just to meet the
desired economic development.

The Philippine Supreme Court has also recognized the importance of human rights
over economic rights. In the case of PBM Employees Organization vs. Philippine
Blooming Mills Co. Inc., and CIR,% the court categorically stated that:

“While the Bill of Rights also protects property rights, the primacy of
human rights over property rights is recognized. Because these
freedoms are “delicate and vulnerable, as well as supremely precious in
our society” and the “threat of sanctions may deter their exercise almost
as potently as the actual application of sanctions,” they “need breathing
space to survive,” permitting government regulation only “with narrow
specificity.” Property and property rights can be lost thru prescription:;
but human rights are imprescriptible.”

This pronouncement has been enshrined in the law books and is considered law of
the land. This reinforces the proposition that in our country, in contrast to other Asian
countries, political freedom and human rights take precedence over economic rights.

VI. Conclusion

The outcome of the JPEPA issue will be significant to the Philippines on several fronts.
Firstly, it will pave the way for future Philippine foreign relations. It will be the yardstick by
which the Philippines will conduct economic relations with other countries. Secondly, on
a local scale, the JPEPA issue will establish the standard operating procedures (SOP) that

91 Jorge Daniel Taillant, A Rights Based Approach to Development, Presentation to the World Social Forum Seminar on
Globalization and Human Dignity on March 2, 2002, Porto Alegre

92 Ibid.,

93 For a more in depth discussion of the rights based approach, see, Celestine Nyamu-Musembi & Andrea

Cornwall, What is the “rights-based approach” all about?Perspectives from international development agencies, IDS Working
Paper 234, November 2004

94 See, Sedfrey Candelaria & Floralie Panfilo, Testing Constitutional Waters: Balancing State Power, Economic Development
and Respect for Human Right, 51 ATENEO L. J. 1 (2006)

95 Ibid., p 19.

96 GRN L-31195 June 5, 1973
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the country has to comply with in negotiating for trade agreements with other countries.
Thirdly, on the policy level, JPEPA will determine whether the President can “railroad”
the way towards economic development at the expense of the “constraints” set up by
the constitution, statutes, and a consideration for the basic human rights of the Filipino
people.

Bilateral free trade agreements, in general, must be approached carefully. There can
be no question that a developing country, like the Philippines is at a distinct disadvantage
at the negotiating table. That is why multilateral trade agreements are the trend in the
foreign policy of the developing countries. In fact, as study conducted by the Philippine
Institute for Development Studies (PIDS)*” show that a country does not need an FTA
to spur high economic growth. Other countries (China, for one) have managed to reach
record high economic growth without the benefit of FTAs. Forging the JPEPA with our
economically strongest neighbor might seem a good solution, but if this solution would
come at the expense of the long term development of the country, then the President may
have to reconsider.

The objection to the JPEPA is not so much as to the good intentions of the President,
but rather on how these good intentions are being brought into fruition. We do not deny
that the country is indeed lagging behind its Asian neighbors in terms of economic de-
velopment. We do not deny that we need to jumpstart the economy if we want a better
future for all Filipinos. But the way forward must be forged carefully in that we do not
sacrifice human rights in the altar of development.

GMA, perhaps more than any other Filipino president, has made very controversial
and unpopular decisions. Some of these were Proclamation 1017 (declaring a state of na-
tional emergency), its accompanying General Order No. 5, EQ 420 (Unified ID system),
EO 464 (which required all department heads to secure the consent of the President
prior to appearing before the Congress in light of the North Rail Project and the Fertil-
izer Fund Scam) and perhaps the most notorious of all, the BP 880 and the Calibrated
Preemptive Response. While we might “admire” the President for her political will and
tenacity to implement these controversial actions, these can undoubtedly be cause for
alarm as these signal the revival of undemocratic and authoritarian tendencies. Presi-
dential action with regard to JPEPA, clearly manifest presidential willingness to disregard
constitutional and statutory restraints to an effective and valid agreements. We cannot,
however, allow brazen violations of these basic and fundamental rights for the sake of
economic or material gains.

Respect for fundamental human rights need to be pursued with as much moral and
political tenacity as we journey the road towards economic development for our people.

VI. Recommendations

The present dilemma can be traced at the Constitutional level. The 1987 Constitu-
tion does not specifically state which branch of the government has the power of treaty
making. Nor does it specifically delineate the role that each of the branches must play in
treaty making. The issue then becomes one of interpretation, which can often be confus-
ing. Each side can use the same statement to support their own proposition. The author
recognizes the fact that one of the characteristics of a good constitution is its flexibility to

97 See Josef T. Yap, The Boom in FTAs: Let Prudence Reign, PIDS Policy Notes No. 2005-09 (December 2005).
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withstand the vagaries of time. And for a constitution to do this, it must be broad and not
too specific, such that it can be interpreted based on the needs of the times. However, the
author also proposes that in this particular instance, the powers of the three branches of
government regarding treaty-making in all its stages must be set down. This is especially
important considering that in this day and age; treaties are becoming more and more
important as the world becomes a smaller place due to the interdependence among states.
Hence it is respectfully recommended that the constitution set down the extent and limits
of the three branches of government especially that of the Executive and the Senate with
regard to treaty-making.

The present law on the negotiation of international agreements is Executive Order
459. Based on this law, the power to negotiate treaties and other international agree-
ments lies within the Department of Foreign Affairs under the direction of the President.
This may be well and good, considering that the President is considered the “architect”
of the country’s foreign policy. However the said law distinguishes between executive
agreements and treaties, with the former being valid even without Senate concurrence.
However, the said law does not state which subject matter can be the focus of executive
agreements only and which subject matter have to be resolved in a treaty. This creates the
situation that any subject matter can be the object of a mere executive agreement, hence
circumventing the need for a Senate concurrence. This, in effect, is also a circumvention
of the principle of checks and balances in treaty making. Hence it is respectfully rec-
ommended that a law be enacted by Congress, not a mere Executive Order, to set down
the standard operating procedures in treaty making, including the proper subjects of a
treaty or an executive agreement.

It is also important that on the policymaking level, we have competent policy experts/
researchers. Policy making after all, depends on good research for it to be responsive to
the needs of the people and also to protect the rights of the people. Policy researchers
must be able to weigh the good with the bad, and expose each of these aspects for the
consideration of the policy maker. It could be disastrous if the policy researchers are
nothing more than rubber stamps that only expose the advantages of the proposed policy
while suppressing the disadvantages, in their desire to satisfy the biases and prejudices of
their bosses.

In relation to this, inter agency cooperation is especially important when the nego-
tiating team is composed of multiple agencies. Although they may be considered the
“experts” in their fields, they should still communicate with each other so that there is
harmony in the position that the country brings to the negotiating table. In relation to
this, a standard operating procedure must be adopted so that each expert will know what
to do, without relying too much on his discretion. This will also promote standardization
of the agreements that the country will enter into in the future. In the case of JPEPA,
quite obviously the “environmental law experts” were not consulted.

Also, under the present set-up of treaty making in the country, the participation of
the Senate or even by the Judiciary comes only after the treaty has been negotiated and
signed by the President or his alter ego. This arrangement poses a huge dilemma. To illus-
trate, what if the President has signed a treaty with another country which was however
not concurred in by the Senate. What is the effect of the non-concurrence of the Senate
to the validity of the treaty? This in effect is the quandary posed by the JPEPA. Consid-
ering that it is being attacked by many sectors and a number of Senators have already
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voiced their doubts as to its efficacy, the chances of Senate ratification or concurrence
of JPEPA seems slim. The question then remains, what would be the status of JPEPA if
the required number of votes for its ratification is not secured? This is a dilemma which
would no doubt reach the Supreme Court. But even then, the dilemma persists. If the
Supreme Court decides that the JPEPA is void either because the required number of
Senate votes has not been obtained or because it substantially violates existing laws, this
would settle the matter only on the local level. In the international sphere, the Philippines
still continues to be bound by the treaty it had signed with another sovereign country.

The power of treaty making and the question as to which branch of the government
wields this power is an important concern that must be settled once and for all. Trea-
ties are currently the norm in international relations. It encompasses almost every topic
known at present. It is the way by which the countries of the world conduct their foreign
relations with other countries. Hence it is imperative, in the interest of justice, that we
settle the above important questions in conducting our relations with other countries.

K
JAR JAN
-oc‘lﬁl (XX}
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THE PRECAUTIONARY PRINCIPLE:
CLosING THE GAP BETWEEN INTERNATIONAL
TRADE AND BIOTECHNOLOGY

Francis N. Tolentino™

1. INTRODUCTION

The current debate concerning the chasm between international trade law and
environmental law is more featured in the area of biotechnology, not perhaps brought
about by lack of, or with knowledge of the said field, but due more often than not, in
finding, as some learned commentators would assert, the supremacy of one branch of law
over the other, especially in the evolving realm of public international law.

The ensuing tension, suffice to say, serves no better purpose than promote a great
divide between international trade law and environmental law, abetted in fact by previous
WTO Panel and Appellate reports, and conflicting interpretations by nation-states as to
their actual legal obligations within the circumscription of public international law.

This paper will not undertake to produce the solution to the foregoing, but will attempt
to detail the tension between international trade law and international environmental law
as well as the commonalities between the two, leading perhaps to a better appreciation of
how the Precautionary Principle could bridge the existing gap between the two important
spheres of law.

A. GMOs and LMOs

Biotechnology is the genetic modification of living materials. It can be divided into
two (2) subsets: GMOs and LMOs. Genetically modified organisms are plants or animals
that have been altered genetically by artificial or scientific means.! GMQOs are altered
plants or animals due to the introduction of a foreign element or “gene” coming from
different species.? It has been shown that GMO plants are resistant to pests or pesticide
attacks, and can grow quickly in areas where ordinary plants could not be cultivated.

LMO:s or living modified organisms include organic food products whose genes were
also enhanced through the introduction of genetic or non-genetic materials, such as
hormone-enhanced beef.®

* Editor’s Note: This article has been abridged to the prescribed length.
*x Chairman, Metropolitan Manila Development Authority (MMDA).
1 Jerzy Koopman, The Patentability of Transgenic Animals in the United States of America and the European

Union: A Proposal for Harmonization, 13 Fordham Intell, Prop. Media & Ent. L.J. 103.
2 Id.

3 Jonathan Glass, The Merits of Ratifying and Implementing the Cartagena Protocol on Biosafety, 21 N.W.J. Int’l
L. & Buss. 491 (2001).
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The principal cause of the conflict surrounding GMOs or LMOs, both products of
biotechnology, is the doubt over the health and environmental effects of manufacturing
the said products.

Science is divided on the issue. While many scientists believe that genetically-modified
foods are safe, some scientists maintain that uncertainty about their effects on human
health justifies appropriate caution, including the possible rise of trade restrictions. Those
who support genetically-modified foods agree that extensive scientific testing should
continue but that in the meantime the benefits of enriched crops on greater agricultural
production are too great to ignore and are asserted in eliminating world hunger and
malnutrition.

Advocates of sustainable development are also wary of the long-term effects that
genetically-modified crops could produce on the environment. They claim that genetically-
modified plants can transfer their genes to wild plants and this could potentially create
health problems in humans, anti-biotic resistance in plants and associated insects, long-
term damage to ecosystems, loss of biodiversity, and lack of consumer’s choice.*

Again, proponents for the use of biotechnology, and bio-modification in agriculture
point to the benefits of genetically-modified plants such as the more efficient use of
land, increased quantities of production, enhanced nutritional aspects of food products,
reduced reliance on chemical pesticides or herbicides, and maintenance of germoplasm
collections for future research.®

On the other hand, the detractors point out the risks associated with the development
and use of transgenic plants or species, including the potential for environment and
human health injuries resulting from the migration of specific traits to other plants in the
environment, the adaptation of insects and other organisms in the environment to pest-
resistant traits in newly-introduced plants, and risks to human consumers from allergy.®

EC v. US Biotechnology Case

In August 2003, the United States, Canada and Argentina initiated a WTO dispute
settlement mechanism against the European Community (EC), citing an alleged de facto
moratorium on approval of biotechnology products, as well as the existence of individual
Member States’ (Austria, Luxembourg and Italy) marketing and import prohibitions on
previously approved biotechnology products.”

4 Global Trade Negotiations Home Page, http://www.cid.harvard.edu/cidttrade/issues/biotechnology.html (last
visited Sept. 25, 2009)

5 Henrique Souza, Genetically Modified Plants: A Need for International Regulations, 6 AM. Surv. Intl. and
Comp. L. 129, 138 (2000).

6 Id.

7 European Communities- Measures Affecting the Approval and Marketing of Biotech Products, Report of the

Panel, WT/DS 291/R, WT/ DS 292/R and WT/ DS 293/R, Final report issued Sept. 29, 2006 at http://
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According to the complaining countries, the EC’s general moratorium, the EC’s
failure to approve certain specific biotech products, and the individual EC Member
States’ safeguard measures violated the SPS Agreement, the 1994 General Agreement
on Tariffs and Trade (GATT, 1994), and the Agreement on Technical Barriers to Trade
(TBT Agreement).

It should be noted that from 1998 to 2004, the EC refused to approve outright, and
or delayed approval of various new biotechnology crop varieties for agricultural purposes
on health and environmental safety grounds. The EC further relied on the precautionary
Principle under the 2000 Cartagena Protocol on Biosafety to the United Nations
Convention on Biological Diversity to support its defence.

On the other hand, the complaining countries led by the US alleged that the bans
constituted an unjustified and illegal denial of access to European markets under WTO/
SPS agreements, and that such bans caused their farmers to incur hundreds of millions
of dollars each year.

On September 2006, the Panel concluded that the EC had applied a de facto
moratorium on the approval of the biotech products between June 1999 and August
2003. It also determined that this general moratorium and the product-specific approval
delays associated therewith resulted in ‘undue delay’ in the EC’s GMO pre-marketing
approval procedures in violation of Article 8 of the SPS Agreement.® The Panel also
struck down the individual EC Member States’ safeguard measures prohibiting specific
genetically-modified products on the ground that these states violate Article 5.1 of the
SPS Agreement by failing to base these protective measures on risk assessments.°

The EC did not appeal the Panel decision to the WTO Appellate Body.

For purposes of this Paper, it is noteworthy that the Panel made mention of the
Precautionary Principle, declaring that, “there has to date been no authoritative decision
by an international court or tribunal which recognizes the Precautionary Principle as a

principle of general or customary international law’.*

The other implications of the EC v. US Biotechnology case decision as well as the
Precautionary Principle will be discussed below.

B. The Precautionary Principle

The Precautionary Principle first appeared in the legal arena during the mid-1980s

www.wto.org/English/news_e/news06_e/29/r_e.htm.

8 Id.

9 Id. At 7.150, 7.1792-7. 2007.
10 Id. at 8.8-8.10

11 Id. at 7.86-7.89.
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as part of the domestic laws of the then West Germany.*?

The case of the Precautionary Principle is stated as Principle 15 of the Rio Declaration,
viz:

Where there are threats of serious or irreversible damage, lack of full scientific certainty
shall not be used as a reason for postponing cost-effective measures to prevent environmental
degradation.*®

The current debate concerning the Precautionary Principle is best illustrated by the
EC-US Biotechnology case'* wherein the complaining countries led by the United States
consider it as a mere Precautionary Approval while the European Community regard it as
a principle of international customary law and therefore binding among all states.

The Precautionary Principle (on precautionary approach as the US would label it)
has been incorporated in many international environmental treaties since 1983.

Some of the international conventions which have adopted the Precautionary
Principle, (though not necessarily in chronological order) are the following:

1946 International Whaling Convention

1972 Antarctic Seals Convention

1972 World Heritage Convention

1972 London Convention

1979 Bonn Convention

1960 Radiation Convention

Vienna Convention for the Protection of the Ozone Layer 1985
1984 Ministerial Declaration of the International Conference on the
Protection of the North Sea

1992 Watercourses Convention

1994 Danube Convention

2001 Persistent Organic Pollutants Convention

1992 Climate Change Convention

1992 Maastricht Treaty

1997 Amsterdam Treaty

1995 Straddling Stocks Agreement

1973 CITES Convention

1992 Baltic Sea Convention

2000 Biosafety Protocol

2002 North-East Pacific Convention

PR ,mean o

R R - Rl o

12 K von Moltke, The Vorsorgeprinzip in West German Environmental Policy, in Twelfth Report (Royal Commis-
sion on Environmental Pollution, UK HMSO, CM 310, 1988) 57.

13 Rio Declaration on Environment and Development, United Nations Conference on Environment and Devel-
opment, 31 I.L.M. 876 (1992).

14 Sec EC-Biotech Panel Report, supra note 7.
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t. 1994 Energy Charter Treaty
u. 1991 Bamako Convention
v. 1992 OSPAK Convention

The 1990 Bergen Ministerial Declaration on Sustainable Development in the
ECE Region, it is worth stressing, was the first international instrument to consider the
Precautionary Principle as part of customary international law, and therefore binding on
all signatory states, by providing that:

In order to achieve sustainable development, policies must be based on the precautionary
principle. Environmental measures must anticipate, prevent and attack the causes of
environmental degradation. \Where there are threats of serious or irreversible damage, lack
of full scientific certainty should not be used as a reason for postponing measures to prevent
environmental degradation.®®

Relative to contention of the European Community in the EC-US Biotech case, we
should note at the outset that the European Community by virtue of the 1997 Amsterdam
Treaty cited above, which amended the European community Treaty, incorporated
the Precautionary Principle in its general application of EC environmental laws. The
European Commission has published a communication regarding the Precautionary
Principle which provides guidelines for the application of the Precautionary Principle and
further aims to develop a better application on the assessment, appraisal and management
of risk in the face of scientific uncertainty.

The Commission regards that the Precautionary Principle has been progressively
incorporated in international instruments, and has now reached the full-pledged status as
a general principle of international law.*’

To date, while there have been no categorical rulings coming from the International
Court of Justice as to the real notability of the Precautionary Principle in international
law, two prominent decisions emanating from the International Court of Justice and three
International Tribunal for the Law of the Sea are illustrations, to shed some light on the
meaning of the Precautionary Principle.

In 1985, New Zealand requested the International Court of Justice (ICJ) to issue an
opinion concerning France’s continued atmospheric nuclear testing in the South Pacific
region.

New Zealand relied on the Precautionary Principle, which it described as “a very
widely accepted and operative principle of international law” and which shifted the

15 Bergen, 16 May 1990, para. 7; IPE (1/B/16_05_90).

16 COM 2000 (1), 2 February 2000, http://europa.eu.int/comm/dgs/health_consumer/library/pub/pub07_
en_pdf.

17 Id.at 11.
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onus probandi on France to prove that the nuclear tests would not cause environmental
degradation.®® Five other states intervened in this case namely: Australia, Micronesia,
the Marshall Islands, Samoa and the Solomon islands, all invoked the Precautionary
Principle.t®

While New Zealand did not succeed to reopen the earlier Nuclear Tests Cases against
France (1973)%, and although the resulting ICJ Order did not refer to New Zealand’s
arguments, Judge Weeramantry’s dissent stressed that the Precautionary Principle
had: “evolved to meet [the] evidentiary difficulty caused by the fact [that] information
required to prove a proposition may be in the hands of the party causing or threatening
the damage and that it was gaining increasing support as part of the international law of
the environment.”%

Further, Ad Hoc Judge Palmer stated that “the norm involved in the Precautionary
Principle had developed rapidly and might now be a principle of customary international
law relating to the environment.”??

In the Southern Bluefin Tuna cases (New Zealand v. Japan; Australia v. Japan)?,
the issue of Precautionary Principle was raised before the International Tribunal for
the Law of the Sea (ITLOS). The parties to this case are all signatories to the United
Nations Convention on the Law of the Sea (UNCLOS) with New Zealand and Australia
alleging that Japan had breached its obligation under the UNCLOS in relation to the
conservation and management of southern bluefin tuna stock through implementation
of a unilateral experimental fishing programme. The three states were also parties to the
1993 Convention for the Conservation of Southern Bluefin Tuna, a regional fisheries
convention established to ‘ensure, through appropriate management, the conservation
and optimum utilization of southern bluefin tuna”.%

Australia and New Zealand objected to Japan’s experimental fishing programme
claiming that it is a mere circumvention to allow Japan to take more than its allocated
portion of the southern bluefin tuna. Australiaand New Zealand also argued that available
scientific information did not indicate that the southern bluefin tuna stock had recovered
to enable Japan to increase its allowable catch under the Bluefin Tuna Convention and
that Japan violated UNCLOS in connection with the conservation and management of
southern bluefin tuna, having regard to the Precautionary Principle.

18 New Zealand Request. ICJ CR/95/20, at 20-1.

19 Id., at 71-2.

20 Nuclear Test Cases (New Zealand v. France) (Interim Measures, 1973) ICJ Reports 135.

21 1995 ICJ reports 342.

22 Id., at 412.

23 Southern Bluefin Tuna cases (New Zealand v. Japan; Australia v. Japan) (Provisional Measures), 38 ILM, 1624
(1999).

24 Convention for the Conservation of Southern Bluefin Tuna, adopted 10 May 1993, 1819 UNTS 360, Art. 3.
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In its Order of 27 August 1999, the ITLOS ordered the three States to ensure that
their annual catches did not exceed national annual allocations at levels last agreed by
the parties and to refrain from conducting experimental fishing programme involving the
taking of a catch of southern bluefin tuna, except with the agreement of the other parties
or unless the experimental catch is counted against its national allocation.®

What is noteworthy of the foregoing ITLOS decision is the consideration it made to
the Precautionary Principle. In its Order, the ITLOS stated that, in the face of scientific
uncertainty as to the status of the southern bluefin tuna stock, the parties should act
with prudence and caution to ensure that effective conservation measures are taken to
prevent serious harm to the stock of southern bluefin tuna.?® And that although it could
not conclusively assess the scientific evidence presented by the parties, measures should
be taken as a matter of urgency to preserve the rights of the parties and to avert further
deterioration of the southern bluefin tuna stock.?’

Three judges in the Southern Bluefin Tuna cases wrote separate opinions and
touched upon the Precautionary Principle. Judge Treves aptly stated: “In the present case,
it would seem to me that the requirement of urgency is satisfied only in the light of such
precautionary approach. | regret that this is not explicitly stated in the Order”.?

Judge Laing opined: “Nevertheless, it is not possible, on the basis of the materials
available and arguments presented on this application for provisional measures, to
determine whether, as the Applicants contend, customary international law recognizes a
precautionary principle”.?®

Finally, Ad Hoc Judge Shearer expressed the following: “The Tribunal has not found
it necessary to enter into a discussion of the precautionary principle/approach. However,
| believe that the measures ordered by the Tribunal are rightly based upon consideration
deriving from a precautionary approach.”

What then is the real status of the Precautionary Principle? Philip Sands volunteers a
progressive and practical answer.

The legal status of the precautionary principle is evolving. There is certainly sufficient
evidence of state practices to support the conclusion that the principle, as elaborated
in Principle 15 of the Rio Declaration and various international conventions, has now
received sufficiently broad support to allow a strong argument to be made that it reflects
a principle of customary law; and that within the context of the European Union, it

25 See Order, Supra Note 23, at para. 90 (c) and (d).

26 Id., at para.77.

27 Id., at para.79.

28 Id., Separate Opinion of Judge Treves, at para. 8.
29 Id., Separate Opinion of Judge Laing, at para. 15.
30 Id., supra order.
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has now achieved customary status, without prejudice to the precise consequence of
its application in any given case. Nevertheless, it must be recognized that international
courts and tribunals have been reluctant to accept that the principle has a customary
international law status, notwithstanding the preponderance of support in favour of
that view, and diminishing opposition to it. The reluctance may be understandable, in
view of its inherently commonsensical approach, even if the practical consequences of
application fail to be determined on a case-by-case basis.®

1. WTO AND THE ENVIRONMENT

Although international trade law and environmental law are two separate spheres in
the international legal system, this paper will not just highlight the seeming gap between
the two, in the light of recent WTO decisions concerning environmental protective
measures, but would attempt to show their points of convergence in solving current global
problems.

The apparent source of the conflict between international trade law and the
environment stems from the lack of universal coherence between international trade
laws and international environmental laws, apparently brought about by their different
objectives, governing institutions and perhaps lack of genuine appreciation by various
players as to the two legal systems’ rightful place in the world legal order.

Is there a conflict between international trade law, more particularly GATT rules,
and the various multilateral environmental laws (MEAS)? It is submitted that the broad
field of international law and the various international organizations under the United
Nations umbrella serve asan appropriate framework for international cooperation wherein
various differences are reconciled, to include both international trade and international
environmental laws.

We should not at the outset, that when the General Agreement on Tariffs and the
Trade (GATT) was conceptualized in 1947, environmental issues were not yet in the
international scene. International environmental matters came to the world stage only in
1972 when the Stockholm Declaration resulted from the United Nations Conference on
the Human Environment.*

After the success of the UN Conference on the Human Environment in 1972, several
Multilateral Environmental Agreements (MEAS) designed to address environmental
degradation were signed. Most MEAs are administered by a secretariat, which monitors
compliance by Member States. There are hundreds of Multilateral Environmental Treaties
now in place, which have wide acceptance and covering diverse topics, from international
fisheries to climate change. Some of the prominent international environmental treaties
now in effect are the Kyoto Protocol, Law of the Sea Convention, Convention on

31 Philippe Sands, Principles of International Environmental Law, 279, 2" Ed., (2003).
32 Report of the UN Conference on the Human Environment, 11 ILM 1416 (1972).
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Biological Diversity, Convention on International Trade in Endangered Species of Wild
Fauna and Flora, the World Heritage Convention and the Oil Pollution Convention, to
name a few.

We should also consider that during the infancy years of international trade law
following the birth of the General Agreement on Tariffs and Trade in 1947, the main
priority was the rebuilding of nations following World War Second, and thus environmental
concerns held a low priority. Thus the march of international trade law from the postwar
years to this date proceeded, with little consideration given to international matters. While
the GATT contracting parties agreed to form the Working Group on Environmental
Measures and International Trade in 1971, said group, however was not convened for
twenty years.

Globalization became a buzzword for the world economy and the manifold derivative
GAT T-related agreements advanced the cause of international trade.

The contracting parties of the GATT undertook the Uruguay Round, consisting
of several conferences, which lasted from 1986 to 1994, negotiating several agreements
signed on April 15, 1994, %

The contracting parties drafted the Agreement to form the WTO (WTO Agreement)
and four services: Annex 1 including Annex 1A, Multilateral Agreements on Trade
in Goods; Annex 1B, General Agreements on Trade in Services (GATS); Annex 1C,
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS); Annex
2, Understanding on the Rules and Procedures Governing the Settlement of Disputes;
Annex 3, Trade Policy Review Mechanism (TRPM); and ANNEX 4, Plurilateral Trade
Agreements (PTA). 3

(a) COMMITTEE ON TRADE AND ENVIRONMENT

The breakthrough happened when the WTO Ministers to the Uruguay Round
directed the WTO to establish a Committee on Trade and Environment (CTE) at the
General Council’s First Meeting.

The Ministers based their authority on the first paragraph of the Marrakesh
Agreement creating the World Trade Organization which states:

“Recognizing that their relations in the field of trade and economic endeavor
shall be conducted with a view to raising standards of living, ensuring full
employment and a large steadily growing volume of real income and effective
demand, and expanding the production of and trade in goods and service,

33 Mitsuo Matsushita, The WTO: Law, Practice and Policy 1-2 (2003).
34 Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations, April 15, 1994, 33
I.L.M. 1125.
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while allowing for the optimal use of the world’s resources in accordance
with the objective of sustainable development, seeking both to protect and
preserve the environment and to enhance the means for doing so in a manner
consistent with their respective needs and concerns at different levels of
economic development.”

The following are the functions of the Committee on Trade and Environment:

(a) To identify the relationship between trade measures and environmental
measures, in order to promote sustainable development;

(b) To make appropriate recommendation on whether any modifications of
the provisions of the multilateral trading system are required, compatible
with the open, equitable and non-discriminatory nature of the system, as
regards in particular:

(1) The need for rules to enhance positive interaction between trade
and environmental measures, for the promotion of sustainable
development, with special consideration to the needs of
developing countries, in particular those of the least developed
among them; and

(2) Theavoidance of protectionisttrade measures, and the adherence
to effective multilateral disciplines to ensure responsiveness of
the multilateral trading system to environmental objectives set
forth in Agenda 21, the Rio Declaration, in particular Principle
12, and

(3) Surveillance of trade measures used for environmental purposes,
of trade-related aspects of environmental measures which have
significant trade effects, and of effective implementation of the
multilateral disciplines governing those measures. [FN35]%

We should note that the Ministers specified only then (10) areas for
consideration of the Committee on Trade and the Environment:

(1) The relationship between the provisions of the multilateral
trading system and trade measures for environmental purposes,
including those pursuant to multilateral trading system and trade
measure for environmental purposes, including those pursuant
to multilateral environmental agreements;

35 Id.
36 Trade and Environment Decision, Decision of April 14, 1994, MTN. TNC/ MIN. 33 ILM 1263 (1994).
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The relationship between environmental policies relevant to
trade and environmental measures with significant trade effects
and the provisions of the multilateral trading system;

The relationship between the provisions of the multilateral
trading systems and:

(a) Charges and taxes for environmental purposes

(b) Requirements for environmental purposes relating
to products, including standards and technical
regulations, packaging, labeling and recycling;

The provisions of the multilateral trading system with respect
to the transparency of trade measures used for environmental
purposes and environmental measures and requirements which
have significant trade effects;

The relationship between the dispute settlement mechanisms in
the multilateral trading system are those found in multilateral
environmental agreements;

The effect of environmental measures or market access,
especially in relation to developing countries, in particular to
the least developed among them, and environmental benefits of
removing trade restrictions and distortions;

The issue of exports of domestically-prohibited goods;

That the Committee on Trade and Environment will consider the
programme envisaged in the Decision on Trade in Services and
the Environment and the relevant provisions of the Agreement
on Trade-Related Aspects of Intellectual Property Rights as an
integral part of its work, within the above terms of reference;

That pending the first meeting of the General Council of
WTO, the work of the Committee on Trade and Environment
should be carried out by a Sub-Committee of the Preparatory
Committee of the World Trade Organization (PCWTO), open
to all members of the PCWTO; and

(10) To invite the Sub-Committee of the Preparatory Committee,

and the Committee on Trade and Environment when it is
established, to provide input to the relevant bodies in respect of
appropriate arrangements for relations with inter-governmental
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and non-governmental organizations referred to in Article V of
the WTO. [FN 36]*

During its Doha Ministerial Conference last November 2001%, a section on trade and
environment agreed to negotiate the following:

(i) The relationship between existing WTO Rules and specific trade obligations
set out in multilateral environmental agreements (MEAS). The negotiations
shall be limited in scope to the applicability of such existing WTO rules as
among parties to the MEA in question. The negotiations shall not prejudice
the WTO rights of any Member that is not a party to the MEA in question;

(ii) procedures for regular information exchange between MEA Secretariats and
the relevant WTO Committees, and the criteria for granting observer status;

(iii) the reduction or, as appropriate, elimination of tariff and non-tariff barriers
to environmental goods and services.*®

All the foregoing show painstaking efforts put forth by the WTO to resolve conflicts
between international trade law and environmental concerns. Could the perceived gaps
been the results of fundamental and structural differences between WTO rules and the
MEA? Would said gaps be resolved in the future or continue to dominate the twenty-
first century version of public international law? While answers to the foregoing are
admittedly beyond the purview of this paper, the current LMO controversy, as shown by
the EC-US Biotech case and the relevant laws related thereto, would highlight further the
need to bridge the gap between international trade law and international environmental
law, a link to probable solutions that cannot be put on hold.

111.THE BIOTECH CONTROVERSY

As stated above, biotechnology is divided into two (2) subsets: GMOs and LMOs;
with GMOs referring to plants or animals that have been altered genetically by scientific
means.*® On the other hand, LMOs or Living Modified Organisms may include organic
food products that reach accelerated results through the introduction, either genetic or
non-genetic materials, such as hormone-enhanced beef.*

There are several issues relative to biotechnology. For instance, while plants that
are genetically modified can have a variety of practical applicability on the fields of

37 Id., supra, at 1268-69.

38 WTO Ministerial Conference 4" Sess. Doha, WT/MIN (01) Dec 11 (Nov. 20, 2001) at http://www.wto.org (last
visited October 21, 2009).

39 Id., para. 31.

40 See Koopman, supra note 1.

41 1d., supra note 3.
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agricultural, medicinal and industrial end uses, there are latent adverse environmental
effects, as well.

Some potential adverse environmental impacts of plant LMOs include long-term
effects of gene flow (in the field) between transgenic and conventional plants (including
possible elimination of heritage or native plants}; the creation of “superweeds” that
are resistant to insects, unfavorable ambient conditions, or synthetic pesticides; adverse
impacts on “non-target” organisms (e.g. other plants, butterflies); and more generally,
negative impacts on biodiversity.*2

Other compounding issues include: 1) an evolving and controversial technology that
implicates consumer products and choice; 2) health and environmental considerations
that are not easily defined and resolved on consensus basis; and economic and political
dimensions presented in an international framework that affects businesses and individuals
throughout the world.*®

Critics of biotechnology further aver that the solutions being offered by genetically
modified organisms may later produce problems more difficult to resolve. For instance,
there is a possibility that GM crops may themselves become herbicide-resistant or insect-
resistant super weeds. Herbicide-tolerant cotton seeds left in the fields from the previous
harvesting season may germinate in the current wheat or rice crop, thus requiring the
application of a more potent-weed killer.** The ecological consequences of superweeds
(which are immune to herbicides or to insect predators) within a farm or the adjoining
areas are difficult to forecast. The control of superweeds immune to the commonly
available herbicides might require the use of more toxic herbicides, resulting to greater
environmental harm and higher production costs.*®

Proponents of biotechnology claim that in the case of plants, the production of GM
crops can withstand environmental tensions brought about by drought, heat, frost and soil
salinity and would ultimately benefit small farmers in developing countries.*

Further, aside from the potential to enhance agricultural productivity and food
production, supporters of biotechnology maintain that genetic modifications enhance the
nutritional quality of food and could be of immense benefit to malnourished children in
developing countries. An example is the Golden Rice, which is a genetically modified rice
that produces beta-carotene, a substance that the human body can convert to Vitamin

42 Blake A. Biles, Agricultural Biotechnology, The Environment and Health, A.B.A. GP Solo Magazine (March
2004).

43 Id.

44 Miguel Altieri, The Ecological Impacts of Transgenic Crops on the Agroecosystem Health 6 Ecosystem Health
13 (2000).

45 Holly Saigo, Agricultural Biotechnology and the Negotiation of the Biosafety Protocol, 12 GEO. INTL.
ENVT'L. L. REV. 779 (2000).

46 Nuffield Council on Bioethics, The Use of Genetically Modified Crops in Developing Countries (2004) avail-

able at http://www.nuffieldbioethics.org/file library/pdf/GM-Crops_Discussion_Paper_2004.pdf.
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A.* The proponents of biotechnology assert that Golden Rice can address the problem
of Vitamin A deficiency, a condition that kills one million children each year and produces
over fourteen million cases of eye damage in pre-school children in developing countries.*®
But this argument is in turn rebutted by critics, which in essence claim that biotechnology
reinforces mono-cultural production techniques and the eventual displacement of
indigenous crop varieties and bio-diverse cultivation systems. This would redound to the
depletion of soil fertility, increased dependence on synthetic fertilizers and pesticides and
will ultimately seriously affect human nutrition by reducing the variety of foods consumed.
The cultivation of GM crops is inherently inconsistent with the biodiversity necessary to
promote ecologically sustainable food production.*

The pertinent laws governing international trade and biotechnology are the WTO
Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement)*°
and the Cartagena Protocol on Biosafety to the Convention on Biological Diversity (or the
Biosafety Protocol).>

A. THE SPS AGREEMENT

The Sanitary and Phytosanitary measures (SPS Agreement) concern national
or domestic health and safety measures designed to protect human, animal or
plant life or health of a WTO Member State within the context of international
trade. The primary purpose of the SPS Agreement is to preclude WTO Member
States from implementing trade protectionist measures disguised as health and
safety regulations, through the promotion of enactments that will harmonize
international health and safety standards.

ANNEX A of the SPS Agreement provides:
Sanitary or phytosanitary measure — any measures applied:

(a) to protect animal or plant life or health within the territory of
the Member from risks arising from the entry, establishment or
spread of pests, diseases, disease — carrying organisms or disease-
causing organisms;

(b) to protect human or animal life or health within the territory
of the Member from risks arising from additives, contaminants,

47 Liz Orton, GM Crops- Going Against the Grain at 17 (2003) available at http://www.actionaid.org/docs/
gm_against_grain.pdf

48 Id.

49 Carmen G. Gonzalez, Genetically Modified Organisms and Justice: The International Environment Justice

Implications of Biotechnology, 19 Geo. Int’l. Envt’l. L. Rev. 583, at 14 (2007).

50 Agreement on the Application of Sanitary and Phytosanitary Measures, April 15, 1994, Agreement Establish-
ing the World Trade Organization, Annex C (1) (a), Art.8 (1994) available at http://www.wto.org./english/
docs_e/legal_e/15_sps.pdf.

51 Cartagena Protocol on Biosafety to the Convention on Biodiversity, 39 I.L.M. 1027 (2000).

VoruME 37, NUMBER 1 & 2 - (JANUARY - JUNE 2012)



98

Francisco A. Tolentino

toxins or disease — causing organisms in foods, beverages or
foodstuffs;

(c) to protect human life or health within the territory of the
Member from risks arising from diseases carried by animals,
plants or products thereof, or from the entry, establishment or
spread of pests; or

(d) to prevent or limit other damage within the territory of the
Member from the entry, establishment or spread of pests.

Sanitary or phytosanitary measures include all relevant laws and procedures,
including inter alia, end product criteria; processes and production methods; testing
inspection, certification and approval procedures, quarantine treatments including
relevant requirements associated with the transport of animals or plants, or with the
materials necessary for their survival during transport; provisions on relevant statistical
methods, sampling procedures and methods of risk assessment; and packaging and
labeling requirements directly related to food safety.>

There is an obligation among Member-states that if they crept SPS measures, the
same should be “based on scientific principles” and “not maintained without sufficient
scientific evidence”. Article 5.1, which echoes this obligation “based on” a risk assessment
provides: Members shall ensure that their sanitary or phytosanitary measures are based
on an assessment, as appropriate to the circumstances, of the risks to human, animal or
plant life or health, taking into account risk assessment techniques developed by relevant
international organizations.>

As will be discussed below, case law provides that the work assessment must take into
account the available scientific information and will only justify the SPS measure if there
is a “rational relationship between the measures and the risk assessment”.%

B. THE BIOSAFETY PROTOCOL

The Cartagena Protocol or Biosafety to the Convention on Biological Diversity*® was
adopted on January 29, 2000 by over 130 countries, including the United States (but not
yet ratified by the United States Senate). The Protocol seeks to protect biological diversity
from the potential risks of modern biotechnology, particularly living modified organisms.
It contains advance information procedures with a Biosafety Clearing-House to facilitate
information exchange. The Protocol uses a precautionary approach as it reaffirms the
precaution language in Principle 15 of the Rio Declaration.%®

52 See SPS Agreement, Supra note 43, at Annex A (1).

53 Id., supra note 49.

54 Appellate Body Report, European Communities- Measures Concerning Meat and Meat Products (Hormone),
98, WT/DS26/AB/R (January 16, 1998) (explaining the relationship between Article 2.2 and Article 5.1 of the
SPS Agreement).

55 See Biosafety Protocol, supra note 50.

56 Martin Dixon and Robert McCorquodale, Cases and Materials on International Law 481 (2003).
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The Protocol establishes a configuration for addressing environmental and health
concerns relative to the international trade of biotech products, such as GMOs and
LMOs, for the purpose of facilitating international trade.

The objectives of the Protocol as stated in Article 1 thereof is to ensure an adequate
level of protection in the field of safe transfer, handling and use of living modified
organisms resulting from modern biotechnology that may have an adverse effect on
the conservation and sustainable use of biological diversity, taking into account risks to
human health with focus on transboundary movements.>’

The following are some important provisions of the Protocol:

1) The Protocol applies only to GMOs with biotechnological modifications
and does not include conventional cross-breeding methodologies.®®

2) The Protocol does not regulate non-living GMOs or non-foods products
including textiles or GMQO's intended for pharmaceutical purposes.>®

3) The Protocol regulates only the modified organisms themselves, but not
any non-living products derived from the organisms.®°

4) The Protocol requires that all regulated products carry the necessary
documentation stating that the products has been genetically modified
and when appropriate, that it is intended for direct introduction to the
environment.®!

There are two core principles, the Biosafety Protocol worth stressing, as they form
the critical strands of almost all controversial issues putting WTO rules and international
environmental law.

The first core principle is the Advance Informed Agreement or the AIA, which allows
importing countries to make decisions, which will have international trade implications,
on whether or not they will accept GMOs intended for direct release to the environment.
Thus, by refusing in advance to grant consent prior to shipment of goods, the receiving
countries, parties to the Protocol, can effectively ban certain types of GMOs or GMO
products for failure to meet certain domestic criteria based on scientific risk assessment
relative to environmental impact and human health concerns.®? (underline supplied)

57 Biosafety Protocol, supra note 50, also available at http://www/biodlv.org/biosafety/protocol.asp.
58 Id., at Article 1.

59 Id.

60 Id.

61 Id, at Article 18 (2) (b).

62 Id.
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The second core principle of the Biosafety Protocol is the Precautionary Principle
which as worded therein provides that: Lack of scientific certainty due to insufficient
relevant scientific information and knowledge regarding the extent of the potential
adverse effects of a living modified organism on the conservation and sustainable use of
biological diversity in the Party of import, taking also into account the risks to human
health, shall not prevent that Party from taking a decision as appropriate, with regard to
the import of living modified organism in question . . . in order to minimize such potential
adverse effects.®®

As discussed above, the crux of the current debate concerning international trade and
biotechnology, is the appropriate role the Precautionary Principle plays in the universe of
legal and scientific interface between trade and environment. The leading opposition to the
Precautionary Principle on the issue of whether it is now part of customary international
law, is the United States, and as the cases below would show, its obstinate refusal to accept
the Precautionary Principle as binding, forms part of the general evolution not only of
WTO rules and environmental law, but public international law in its broadest sense.

To recapture the position, the United States, which remain static, the statement given
by Frank Loy, former US Undersecretary of State is apropos:

“.... Finally, I want to talk about how the debate about biotechnology affects
the larger environmental discussion. The first case in which the GMO debate
has colored the later environmental discussion concerns the precautionary
principle. The 1992 Rio Earth Conference first introduced the precautionary
principle, or as we in the US government refer to it, the precautionary
approach. It posits roughly, that one should err on the side of caution
when presented with evidence that a particular product or process may be
dangerous, even when evidence is less than conclusive. The environment
community has wanted and should want the precautionary to become part
of the ethos of international discourse more generally. However, the use of
the Precautionary Principle in the Biosafety Protocol discussions, by those
who in our opinion, make a special case for bio-engineered food without a
scientific basis that case has, | think, caused a backlash in several countries.

* k k%

A SOLUTION TO HUNGER?

As stated above, biotechnology has the potential to provide the necessary nutritional
requirements to millions of people who are suffering from hunger and poverty, by

63 Id.

64 Frank Loy, US Under Secretary of State, Remarks at the Center on Environmental and Land Use Law’s Col-
loquium on Risks and Regulations of Genetically Modified Organisms (GMO) Food Products, NYU School of
Law (October 1999)
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increasing agricultural productivity.®

According to the United Nations Special Rapporteur on the Right to Food, nine
hundred seventy-five million people are hungry in the world today; from 852 million in
2003-2005 and 820 million in 1996. xxx The crisis had devastating human consequences,
with particularly severe impacts on women and children because of inequalities within
households and the specific nutritional needs of children for their physical and mental
development.

It is against this backdrop that current proponents of biotechnology are resting their
case. Producers of GM crops argue that biotechnology could be the world’s cure for
hunger. They cite biotechnology’s ability to produce high yields, resist natural disasters
such as drought and certain viruses, and be enriched with vital nutrients that starving
people are likely to lack.®’

On the other hand, critics of biotechnology argue that world hunger can be
eliminated even by not utilizing biotechnology. Hunger, they argue, is not only a function
of agricultural yield, it is also a function of mismanaged government and a series of other
factors, which technology cannot resolve.®

The fear of the critics of biotechnology, among others, is the potential impact of
the pollens of genetically engineered crops to contaminate native plants or weeds that
irrevocably will alter the genetic make-up of species, thus affecting the environment and
possibly even human health. All of these of course is within the realm of evolving science,
whose uncertainty produces not just debate among states but engulfs the progression of
both international trade law and international environmental law. For instance, a paper
cited by Professor Pamela Ronald® revealed that:

A study of corn landraces (crops selected for their adaptations to specific
locations and their culinary characteristics) in Northern Oaxaca, Mexico
by a University of California Berkeley professor provided evidence for
the presence of transgenic DNA in those landraces. The published
results ignited an explosion of worldwide publicity because transgenic
corn had never been approved for cultivation in Mexico, and there
was a concern that the presence of transgenes might compromise the
genetic diversity of these landraces. Although the results presented in the
initial publication were widely disputed and then refuted by a 2005 peer-
review study, that paper alone owing to scientific uncertainty, prompted

65 See Global Tract Negotiations Homepage, supra note 4.

66 Olivier de Schutter, the Right to Food: Fighting for adequate food in a Global Crisis, 31 Harvard International
Review 38 (Summer 2009).

67 See Global Trade Negotiations Homepage, supra note 4.

68 Id., at 2.

69 Pamila Ronald, Genetically Modified Crops and Plant Diversity, 31 Harvard International Review 60 (Summer
2009).

VoruME 37, NUMBER 1 & 2 - (JANUARY - JUNE 2012) 101



102

Francisco A. Tolentino

an important debate over possible biological, economic and cultural
implications of gene flow....”°

We should also note the historical precedent that even amidst hunger and poverty, in
2003, six (6) African nations banned genetically-modified food aid. For instance, Zambia
rejected GM food aid, coming from the United States, while it was hard hit by famine
in 2003 for health and environmental reasons. Zambia argued that GM seeds might
contaminate their local plants and jeopardize their ability to export organically-grown
crops to the EU. The fear that millions in Zambia might die of hunger never materialized
as Zambia eventually ended up producing a 120,000 for agricultural surplus.™

As the debate rages, several questions though may be answered or endeavored to be
clarified, finis coronat opus:

1. Has the WTO really shut the door for the appreciation of the
Precautionary Principle?

2. What is the Proper role of the Vienna Convention on the Law of
Treaties (VCLT) on resolving the debate?

3. Can the SPS Agreement be reconciled with the Precautionary
Principle?

IV. CONCLUSION

I submit that no battle lines would have to be drawn, contrary to what some
commentators’> would say between the Precautionary Principle on one side and WTO
rules on the other. For that would be contrary to the basic function of international law,
which includes international trade law and international environmental law, and that is to
serve as the principal framework for cooperation and collaboration between members of
the international community.

It should be noted that in the Beef Hormones case, even the Appellate Body
acknowledged that *“the Precautionary Principle indeed finds reflection in Article 5.7 of
the SPS Agreement.””® It can thus be assumed that the WTO has not completely shut the
door for a different interpretation and appreciation of the Precautionary Principle, under
a different set of facts, especially in the rapidly evolving field of biotechnology, whose
implications and effects are still fraught with scientific uncertainties.

By leaving the door open for the Precautionary Principle to find its proper role within
the sphere of international trade law, there is no need to further join the debate as to
whether the said principle has now joined the ranks of customary international law.

70 Id.

71 See GM Debate, available at http://www.guardian.co.uk/gmdebate/Story/0,2763,1182378.00.html.
72 See Trading Precaution.

73 See EC-Measures Beef Hormone Case.
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Perhaps, the predicament of the Precautionary Principle, or international
environmental law for that matter, could not easily be subtilized, in the absence of a
suprabody regulating all multinational environmental agreements (MEAS), unlike its
international trade law counterpart, has the WTO.

Nonetheless, the Vienna Convention on the Law of Treaties would have to play a
greater role, and in fact should always be a part of the equation, on resolving conflicts
between WTO member’s assertion of health and environmental protection concerns
under the Precautionary Principle, as against the more stringent requirements of the SPS
Agreement. Underlying the Vienna Convention’s modus of balancing State actions and
behavior is the observance of the “pacta sunt servanda” principle in Article 26 therein™,
wherein States must perform their treaty obligations in good faith. Thus, in applying
the Precautionary Principle in relation to the SPS agreement, conformity with pacta sunt
servanda principle would result in better appreciation of environmental measures as not
trade restrictive or the unmasking of such measures disguised at such.

The recent EC- Biotech decision further highlighted the need to pursue a barrier-free
international trade without sacrificing the negative effects on environmental and human
health concerns. Can this be done?

The EC- Biotech decision stressed that Article 5.7 of the SPS Agreement is triggered
by insufficiency of scientific evidence and not by scientific uncertainty as the proponents
of the Precautionary Principle would propose.

Reconciling international trade law and international environmental law is difficult
but it can be done. The just precept is to recognize the fact that WTO rules cannot be
implemented and interpreted isolated from other norms of international law, to include
international environmental law and even human rights law. The WTO s in the right
direction by creating a Committee on Trade and Environment and by including MEAs in
a consultative manner. But much is needed to be done.

Some have proposed an amendment to the SPS Agreement to include both work
assessment and risk management in order to accommodate the Precautionary Principle,
and by factoring in issues of public concerns and consumer anxiety about the safety of a
given product (especially on the biotech field) as legitimate factors to be considered in a
risk assessment.”™

From the foregoing, while the status of the Precautionary Principle is still evolving
insofar as international trade law is concerned, it should not be considered as the focus
of the problem, but rather the emerging solution to bridge the gap between international

74 Article 26 of the Vienna Convention on the Law of Treaties provides: “Every treaty in force is binding upon the
parties to it and must be performed by them in good faith”.

75 Jan Bohanes, Risk Regulation in WTO: A Procedure- Based Approach to the Precautionary Principle, 40 Co-
lombia Journal of Transnational Law 330 (2002).

VoruME 37, NUMBER 1 & 2 - (JANUARY - JUNE 2012) 103



104

Francisco A. Tolentino

trade law and the environmental issues surrounding biotechnology. The WTQO rules
recognize the Precautionary Principle as implicitly embodied in Article 5.7 of the SPS
Agreement, which states that when scientific evidence is insufficient, governments may
“provisionally adopt sanitary or phytosanitary measures on the basis of available pertinent
information.”

And as stated above, the Beef Hormones case left the door open for the Precautionary
Principle to enter the sphere of international trade law, in a perhaps less trade restrictive
manner.

The coming years will unravel the full implications of the Precautionary Principle in
international trade law, either through case law or the product of State consultations and
dialogue, within the framework of international cooperation between members of the
international community, with the goal of harmonizing trade and environmental laws.
That will set the stage for the full recognition of the Precautionary Principle as a principle
of customary international law.
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HipbeN DIMENSIONS OF
INTERNATIONAL LAw IN PHILIPPINE JURISDICTION

Merlin M. Magallona*

I. General International Law

1. A source of enigma in the Constitution is the precept that the “generally accepted
principles of international law... [are] part of the law of the land.” Except for the refer-
ence instead to the “law of the Nation” in the 1935 Constitution, this textual formulation
has been retained across three constitutional regimes, i.e., the Constitution of 1935 and
of 1973, as well as the present fundamental law. The proceedings of the constitutional
framers are unyielding of any further explanation of this phraseology.

An immediately plain interpretation of this precept is that “generally accepted prin-
ciples of international law” are thereby transmuted into domestic law; by constitutional
mandate they become Philippine law. Consistent with that legal status, their application is
subject to constitutional limitations, in particular with respect to the nature of legal rights
and duties they embody as well as to their territorial sphere of operation. Certainly, as do-
mestic law these principles cannot acquire supremacy over other categories of Philippine
law, such as legislative enactments. They may be brought under judicial review by which
their constitutionality or validity will be determined by the courts.

From the context of domestic law as thus interpreted, the precept in question appears
to present a self-contradiction: the norms of general international law are reduced to the
character of national law, restricted as such in operation; the generality of such norms
as international law ceases to be in effect by virtue of their “domestication”. And yet in
the international sphere in the relations of the Philippines with other States and with the
international community, their international obligations continue to be binding.

One attempt to overcome this seeming contradiction is to theorize that the general-
ity of such norms is accorded by the international community upon States as subjects of
international law and their incorporation (or domestication) forms part of their obligation
as such to transmute them into obligations on the part of subjects of domestic law. The op-
erative legal reality is that these norms derive their normative character from the nature
of States as subjects of international law. In this sense, it is in the nature of general inter-
national law that they are binding as law on States, without regard as to whether it is so
recognized in their fundamental law or not. The concept of subject of international law as it
pertains to States means they possess rights and duties as such in the international com-
munity; the complex of rights and duties is the essence of international law.

* Professorial Lecturer; U.P. College of Law; Chairman, Department of International and Human Rights Law,
Philippine Judicial Academy, Supreme Court.
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2. Given the binding character of “general norms of international law” as they gov-
ern the rights and duties of the Philippines as a State, there remains the problem of iden-
tifying their function as “part of the law of the land”.

The norms of general international law are applicable to States in terms of their
rights and duties in the international sphere. In other words, they apply to States as subjects
of international law. On the other hand, as transmuted into domestic law under the Consti-
tution, these norms are applied to subjects of domestic law, within its jurisdiction.

Thus, it may be assumed that the process of internalization of those general norms
into domestic rules involves transformative or interpretive readjustment or reconstruction
by means of legislative enactment or judicial interpretation. In the application of general
norms of international law to subjects of Philippine law within its jurisdiction, it does not
suffice to mechanically subsume them under the Incorporation Clause of the Constitu-
tion to the effect that they are “part of the law of the land” and thereby they are applied
as domestic rules. A more complex process is entailed to resolve the problem of how
norms integral to the relations among subjects of international law are to be readjusted
for application to the relations of subjects of Philippine law. This problem may involve
the need for reconstruction of rights and duties of States into rights and duties of indi-
vidual or juridical persons as respective subjects of the two legal systems.

This methodological problem may be illustrated by way of reference to Marcos vs.
Manglapus® in which the Supreme Court, aware that in international law the right of a
person to enter his own country is not expressly provided in the Constitution, declares
that this right at any rate forms part of Philippine law as a generally accepted principle
of international law subsumed under the Incorporation Clause. It would have been an
enlightening necessity for the Court to explain further how the right of a person to enter
his own country as an obligation of the Philippines as a State in international law becomes a right of
an individual as a citizen under domestic law, by reason of the internalization of general norms
of international law. One alternative is for the Court to explain that this general norm in
international law is deemed codified “as part of the law of the land” in the contemplation
of the right to travel as provided in the Constitution’s Bill of Rights.?

3. The Incorporation Clause of the Constitution which adopts the “generally ac-
cepted principles of international law as part of the law of the land”® becomes a source of
law. This means that it embodies a norm-creating process by which rules of domestic law
come into being out of generally accepted principles of international law. This implies
that the process of formation of customary norms in international law is as well internal-
ized into the Philippine legal system. What becomes part of the law of the land under
the Incorporation Clause pertains not only the general norms themselves but it includes
as well the process of their creation. In this respect, the Incorporation Clause may be
conceived as a source of law, a creative process in the making of expanding body of gen-
eral international law that in turn is transformed into rules of domestic law. Hence, the

1 177 SCRA 608 (1959).
2 Article 111, section 6.
3 Art. 11, sec. 2.
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Incorporation Clause maintains the continuity of norm-creating process into the Philip-
pine legal system, together with the dynamics in the expanding development of general
international law in the international sphere.

4. Certainly, the pace of this creative development internal to Philippine jurisdic-
tion as performed by judicial interpretation is much slower than what takes place in the
international community of States as a whole, taking into account the synthesizing role
of international tribunals. This may give rise to the difficulty in the use of precedents in
domestic jurisprudence across the years during which norms of general international
law have undergone changing content in the international sphere. This may be exempli-
fied by the principle of self-determination. To begin with, as one of the purposes of the
United Nations in Article 1(2) of its Charter, the principle of equal rights and self-deter-
mination appears to be the right of one State to be protected from intervention by other
States. Over time, under the impact of liberation movements, it became “historically
bound up with decolonization — with the growing agreement that it was the obligation to
bring forward dependent peoples to independence” under the aegis of the UN Declara-
tion on the Granting of Independence to Colonial Countries and Peoples.* The further
development of the right of self-determination takes us to a broader legal regime beyond
decolonization and we now deal with it as a human right of all peoples. “By not tying it
exclusively to colonial contexts,” proclaims the International Law Commission (ILC), “it
would be applied much more widely. In that connection, all members of the Commission
believed that the principle of self-determination was of universal application.”® As now
codified in Article I, paragraph 1 common to the International Covenants of Human
Rights,® the right to self-determination as a universal human right provides as follows: “All
peoples have the right to self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development”.

5. The sources of international law have undergone structural changes that deserve
judicial interpretation in Philippine jurisdiction. While the concept of erga omnes obliga-
tion” concededly structures the sources of law in terms of categories of obligations, still
norms of general international law remain to be the bearer of erga omnes obligations, but
this is true only with respect to their operation in the international sphere. However, when
they are internalized and begin to apply as domestic rules, the erga omnes character of the
obligations they bear is necessarily affected. The nature of domestic rules integral to the
national character of the legal system has to be restructured such that it will assume inte-
gral connection with the obligations of the Philippines as a subject of international law,
such obligations now being understood in the light of erga omnes context. How the obliga-
tion of the Philippines with respect to the international community (erga omnes), as against

4 General Assembly Resolution 1514 of 14 December 1960.
5 International Law Commission Yearbook, 1988, part 2, p. 64.
6 International Covenant on Civil and Political Rights and the International Covenants on Economic, Social and

Cultural Rights .

7 The International Court of Justice explains in the Barcelona Traction Case (ICJ Reports, 1970, pp. 3, 32): “[A]n
essential distinction should be drawn between the obligations of a state towards the international community
as a whole, and those arising vis-a-vis another state.... By their nature... [they] are the concern of all States. In
view of the importance of the rights involved, all States can be held to have a legal interest in their protection;
they are obligations erga omnes.”
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its obligation to particular States (inter se), will take its place in the order of precedence in
the context of the domestic legal system is left to the interpretive skill of the courts.

The structural changes in the sources of international law are internalized into Phil-
ippine law. The identification of what are general norms subsumed under the Incorpo-
ration Clause may refer primarily to categories of norms of general international law
which may take precedence in application as a result of the restructuring internal to the
constituent norms of general international law. Precedence may pertain to two categories
of such norms: norms of erga omnes obligations and norms of jus cogens or of peremptory
character. As to whether domestic courts would recognize a hierarchy in the application
of general norms of international law in the light of these two regimes is a matter of
promising expectation.

6. By its nature as recognized by the international community of States, a peremptory
or jus cogens norm of general international law is “a norm from which no derogation is
permitted and which can be modified only by a subsequent norm of general international
law having the same character.”® It’s significance is defined by the international law of
treaties as a ground of invalidity and of termination of treaties in conflict with it.°

While the Vienna Convention on the Law of Treaties deals with the effect of a per-
emptory norm on treaties, its nature as thus defined is expressly given general application:
its non-derogability would operate on the conduct of States in conflict with peremptory
norms, arising from “internationally wrongful acts”. Thus, in its Draft Articles on Re-
sponsibility of States for International Wrongful Acts”, the ILC is of the conclusion that
wrongfulness of any act of a State is not excused if “it is not in conformity with an obliga-
tion arising under a peremptory norm of international law”.?® The ILC Articles devote
one whole chapter to “Serious Breaches of Obligations under Peremptory Norms of
General International Law,”** which applies to “international responsibility... entailed by
a serious breach by a State of an obligation arising under a peremptory norm of general
international law”.*?

Certainly, peremptory norms in their extensive coverage in the area of state responsi-
bility impact on the interpretation of the Incorporation Clause in determining the order
of precedence in the application of general norms as internalized into domestic law. The
interpretive role of the domestic courts may be decisive in maintaining the distinctive
character of general norms as jus cogens or in terms of obligation as erga omnes, bearing in
mind their nature and function in the international sphere.

8 Vienna Convention on the Law of Treaties (VCLT), Art. 53.

9 Art. 53 of the VCLT provides: “A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law.....” Art. 64 of the VCLT states: “If a new peremptory norm of general
international law emerges, any existing treaty which is in conflict with that norm becomes void and terminates”.

10 Art. 26.

11 Chapter 11

12 Art. 40.
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Il. Conventional International Law

7. The dual character of a treaty is depicted in the Treaty Clause of the Constitution
by which it is characterized as valid and effective as domestic law upon concurrence by
the Senate.?® It appears to be valid by virtue of that constitutional provision alone, but as
in the case of a multilateral treaty, Senate concurrence will not have such desired effect
unless it becomes valid on account of the treaty’s own provision as to its entry into force.
In other words, a treaty of that nature does not become effective as national law on ac-
count of Senate concurrence, unless by the time it is concurred in by the Senate it has
already become effective as international law by reason of its own provision. By Senate
concurrence alone, a multilateral treaty does not become “valid and effective” under the
Treaty Clause. Before it becomes National Law, it must first be effective International
Law.

8. The moment a treaty enters into force by its own requirements, its operation as
international law is deemed independent of the national law of the States Parties. A
fundamental rule in the law of treaties is instructive: a party to a treaty cannot invoke its
“internal law” to justify its failure to perform a treaty;** reference to “internal law” in-
cludes its constitution, as this rule is authoritatively interpreted. It affirms the supremacy
of the treaty over and above the constitutional or statutory law of the States Parties. In
the event that a treaty is rendered violative of the Constitution and declared void by the
Supreme Court, the other States Parties may persist in the demand on the Philippines
to perform its obligations under the treaty without regard to the decision of the Court.
Any challenge to the validity of the treaty is required to be governed by the provisions
of the treaty in question or by the application of the Vienna Convention on the Law of
Treaties. As an instrument of international obligations, the treaty remains unaffected
by the Court’s conduct which may justifiably be attributed to the Philippines as its own
internationally wrongful act, subject to reparation for breach of its obligation under the
treaty. While the decision of the Court in voiding the treaty is unassailably constitutional
under the national law, it becomes an “internationally wrongful act” as a breach of duty
in international law. National law is irrelevant in justifying the failure of the Philippines to
comply with its treaty obligations.

9. In the Court’s ratio decidendi in Ichong v. Hernandez,*® as it deals with the claim that
the Retail Trade Nationalization Law is invalid because violative of the Treaty of Amity
with China, it is declared: “But even supposing that the law infringes upon the said treaty,
the treaty is always subject to qualification or amendment by a subsequent law.” While
this mindless formulation may be generally in line with the plenary nature of legislative
power, it is at war with the international law of treaties. Even as the “qualification or
amendment” to a treaty may not be invalid as a legislative act from the viewpoint of do-
mestic law, it does not in any way affect the obligations of the States Parties to that treaty.

13 Art. V11, sec. 21 provides: “No treaty or international agreement shall be valid and effective unless concurred in
by at least two-thirds of all the Members of the Senate.”

14 Article 27 of the Vienna Convention on Law of Treaties reads: “A party may not invoke the provisions of its
internal law as a justification for its failure to perform a treaty.”

15 101 Phil. 1156 (1957).
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10. If a provision of a treaty in conflict with the Constitution but nevertheless the
treaty had the benefit of Senate concurrence and entered into force, it is beyond challenge
as to its validity among the Sates Parties and the Philippines is barred from invoking its
Constitution in justifying failure to comply with the obligations under the treaty, as against
the other Parties. The rule in Article 27 of the Vienna Convention on the Law of Treaties
referred to earlier, may come into appropriate application; pacta sunt servanda will continue
to maintain its force on the Philippine to perform its treaty obligations. If the challenge
to the validity or constitutionality of the treaty succeeds in domestic jurisdiction and the
treaty, or its provision in question, is voided by judicial decision, the treaty remains unaf-
fected thereby, in particular with respect to the binding force of the treaty on the Philip-
pines. This confrontation between the international law of treaties and the national law
of judicial power acquires its sharpest edge in the constitutionally explicit authority of the
Supreme Court to decide cases in which the “constitutionality or validity of any treaty,
international or executive agreement ... is in question.”*® Hence, there is no substitute for
a studied deliberation of a treaty before it becomes binding law.

I11. Reservations

11. With respect to multilateral treaties, the Vienna Convention on the Law of Trea-
ties has adopted the term “reservation” to mean “a unilateral statement however phrased
or named, made by a State, when signing, ratifying, accepting, approving or acceding to
a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty
in their application to that State.”'” What is not textually spelled out in the Convention
is that in the international law of treaties it is the right of every State to make reserva-
tions in the exercise of sovereignty. The Convention limits itself to stipulating the three
limitations, i.e., where no reservation is allowed.*® The right to reservation rests on the
fundamental ground that the sovereignty of a State extends to the determination of its
legal relations with other subjects of international law. Reservation becomes a safeguard
for becoming a party to a treaty despite its objection to particular provisions of the treaty,
in particular in relation to identified States Parties. The essence of reservation lies in its
unilateral character; it is not subject to any prior agreement, consent or acceptance of
the other parties. Outside of these limitations the use of reservations signifies considera-
tion of the treaty in question with studied deliberation on clearly identified standard of
state interests. In Philippine treaty-making reservation is a rarity. Its use is almost absent
as observed from treaties in the last four decades after political independence in 1946.
In recent years, a substantial number of treaties were concurred in by the Senate in the
absence of the instrument of ratification signed by the President, which means that the

16 Constitution, Art. V111, sec. 5(2)(a).
17 Art. 2(d). Emphasis added.
18 Article 19 of the Convention reads: “A State may, when signing, ratifying, accepting, approving or acceding to

a treaty, formulate a reservation unless:

(@)  the reservation is prohibited by the treaty;

(b)  the treaty provides that only specified reservation, which do not include the reservation in question, may
be made; or

(c) in cases not falling under sub-paragraphs (a) and (b), the reservation is incompatible with the object and
purpose of the treaty.
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Executive Department failed to take the required scrutiny of the treaties before transmit-
tal to the Senate for concurrence; it appears that the President signed the instrument of
ratification after the treaties were concurred in by the Senate!

12. Reservations, if not prohibited by the treaty, take various formulations, which
may, modify for the reserving state the legal effect of certain provisions of the treaty. It
may declare the reserving State’s understanding of an obligation under the treaty, which
may reflect the policy under its national law. For example, a State Party to the Geneva
Convention on the Continental Shelf made a reservation with respect to the laying or
maintenance of cables or pipelines in the continental shelf, or a state party formulated a
reservation to the Geneva Convention on the Territorial Sea and the Contiguous Zone as
to the passage of foreign warships through its territorial sea, citing its constitutional policy.

13. As may be occasioned by change in national policy, the reserving State may with-
draw or terminate its reservation. The Philippines has accepted the jurisdiction of the
International Court of Justice under Article 36(a) of the Court’s Statute of which itis a
party, by submitting a declaration of 18 January 1972 recognizing the compulsory juris-
diction of the Court, in all legal disputes concerning, among others, the interpretation
of a treaty and any question of international law. The Philippine declaration, however,
provides certain reservations to the effect that it “shall not apply to any dispute, inter alia,
“In respect of the territory of the Republic of the Philippines including its territorial seas
and inland waters.” Without withdrawal or termination, this reservation may limit the
country’s options in the settlement of disputes concerning its territorial claims in North
Borneo and in the South China Sea, which are under consideration.
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and state insofar as it concerns their individual franchise
or right to exist as such entity; and

(c) Controversies in the election or appointments of
directors, trustees, officers or managers of such
corporations, partnerships or associations.

(d) Petitions of corporations, partnerships or associations to
be declared in the state of suspension of payments in
cases where the corporation, partnership or association
possesses property to cover all of its debts but foresees
the impossibility of meeting them when they respectively
fall due or in cases where the corporation, partnership or
association has no sufficient assets to cover its liabilities,
but is under the Management Committee created
pursuant to this Decree.”

Under the reorganization structure spawned by PD 902-A, nine (9) departments were
created within the SEC, including a Prosecution and Enforcement Department
(“PED”).

Section 8 of PD 902-A, as amended, provides:

“Sec. 8. The Commission shall have nine (9) departments each to
be headed by a director, namely: Corporate and Legal, Examiners
and Appraisers; Brokers and Exchanges; Money Market Operations;
Securities Investigations and Clearing; Administrative and Finance;
Prosecution and Enforcement; and Supervision and Monitoring
Departments.”

Section 6 of PD 758, in turn, defines the functions of the Prosecution and
Enforcement Department of the SEC, viz —

“Section 6. The Prosecution and Enforcement Department shall have,
subject to the Commission’s control and supervision, the exclusive
authority to investigate, on complaint or motu propio, any act or
omission of the Board of Directors/Trustees of corporations, or of
partnerships, or other associations, or of their stockholders, officers of
partners, including any fraudulent devices, schemes or representations, in
violation of any law or rules and regulations administered and enforced
by the Commission; to file and prosecute in accordance with law and
rules and regulations issued by the Commission and in appropriate cases,
the corresponding criminal or civil case before the Commission or the
proper court of body upon prima facie finding of violation of any laws
or rules and regulations administered and enforced by the Commission;
and to perform such other powers and functions as may be provided by
law or duly delegated to it by the Commission.

Prosecution under this Decree or any Act, Law, Rules and Regulations
enforced and administered by the Commission shall be without prejudice
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to any liability for violation of any provision of the Revised Penal Code.”

Based on the above-quoted provision, the SEC then had jurisdiction to file and
prosecute civil and criminal cases before it or before the proper court or body upon a
prima facie finding of violation of any law, rule or regulation administered and enforced
by the SEC.

On 16 February 1982, Batas Pambansa Blg. 178, also known as the Revised Securities
Act (“RSA’) was enacted, the primary purpose of which was to regulate transactions
involving securities and to provide sanctions on corporations and on other entities found
to have violated the provisions of the RSA.

Section 45(a) of the RSA provides:

“Sec. 45. Investigations, injunctions and prosecution of offenses. —
(@) The Commission may;, in its discretion, make such investigations as
it deems necessary to determine whether any person has violated or
is about to violate any provision of this Act or any rule or regulation
thereunder, and may require or permit any person to file with it a
statement in writing, under oath or otherwise, as the Commission shall
determine, as to all facts and circumstances concerning the matter to be
investigated. The Commission is authorized, in its discretion, to publish
information concerning any such violations, and to investigate any fact,
condition, practice or matter which it may deem necessary or proper to
aid in the enforcement of the provisions of this Act, in the prescribing
of rules and regulations thereunder, or in securing information to serve
as a basis for recommending further legislation concerning the matters
to which this Act relates: Provided, however, That no such investigation
shall be conducted unless the person investigated is furnished with a copy
of any complaint which may have been the cause of the initiation of the
investigation or is notified in writing of the purpose of such investigation:
Provided, further, That all criminal complaints for violations of this Act,
and the implementing rules and regulations enforced or administered by
this Commission shall be referred to the National Prosecution Service
of the Ministry of Justice for preliminary investigation and prosecution
before the proper court: and, Provided, finally that the investigation,
prosecution, and trial of such cases shall be given priority.”

While the above-quoted provision may seem to have transferred the jurisdiction
of the SEC in prosecuting criminal violations of the RSA of the then Ministry [now
Department] of Justice, Section 3 of the RSA has made it clear that the SEC has retained
its jurisdiction as provided for in PD 902-A. Thus:

“Sec. 3. Administrative agency. — This Act shall be administered by the
Commission which shall continue to have the organization, powers, and
functions provided by Presidential Decrees Numbered 902-A, 1652,
1758 and 1799 and Executive Order No. 708. The Commission shall,
except as otherwise expressly provided, have the power to promulgate
such rules and regulations as it may consider appropriate in the public
interest for the enforcement of the provisions hereof.”
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However, on 08 August 2000, Republic Act No. 8799, (Securities Regulation Code)
was enacted. It provided for the complete repeal of the RSA and some provisions of PD
902-A, to wit:

“SEC. 76. Repealing Clause. — The Revised Securities Act (Batas
Pambansa Blg. 178), as amended, in its entirety, and Sections 2, 4 and 8
of Presidential Decree 902-A, as amended, are hereby repealed. All other
laws, orders, rules and regulations, or part thereof, inconsistent with any
provision of this Code are hereby repealed and modified accordingly.”

With the abovestated provision, the SRC removed from the SEC any quasi-

judicial function, including prosecutorial functions previously exercised by the
SEC’s Prosecution and Enforcement Department for criminal violations of securities
laws.

Furthermore, Section 5.2 of the SRC provides:

“5.2. The Commission’s jurisdiction over all cases enumerated under
Section 5 of Presidential Decree No. 902-A is hereby transferred to
the Courts of general jurisdiction or the appropriate Regional Trial
Court: Provided, that the Supreme Court in the exercise of its authority
may designate the Regional Trial Court branches that shall exercise
jurisdiction over these cases....”

The intent to divest the SEC of quasi-judicial functions is evident in the deliberations
of the House of Representatives on House Bill No. 8015, the precursor bill of the SRC.
Thus, in one of the interpellations during its deliberations, the following were discussed:

“REP. ARROYO. So, can the committee propose that as a
committee amendment, that we will phase out
the judicial and quasi-judicial functions of the

SEC?

REP. FAJARDO. Yes, the committee, Your Honor, will try to
address this quasi function, judicial function of
the ...

REP. ARROYO. Because I think that is one of the most important

aspects of the bill. Because it’s taking, eating up
so much of the time of the SEC, these judicial
and quasi-judicial functions, and they are not
quite prepared for it. You can imagine, they are
hearing cases when they should not.

So, | would like an assurance that in the
period of amendments, then we will be able to
eliminate that, not immediately but there should
be a phase-out.
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REP. FAJARDO. | assure you, Your Honor.

REP. ARROYO. The distinguished Chairman is amenable to
that.

REP. FAJARDO. Amenable, Your Honor.”

(Transcript of House deliberations on H.B. 8015, 22 March 2000, pp. 98-99)

The deliberations in the Senate of the precursor bill, Senate Bill No. 1220, likewise
show that the Senate clearly intended the DOJ to be the prosecuting arm and to allow the
deputization of specialized agencies in prosecuting criminal violations of the SRC before
the courts. Thus:

“SENATOR GUINGONA. I would like to get the benefit of the
distinguished sponsor’s thinking. Since
he has agreed to having criminal pen-
alties imposed, would it be better to
deputize the SEC officials and person-
nel in charge of the prosecution? Or
would that be a separate undertaking?
Because, as the distinguished sponsor
knows, it takes time before the civil lia-
bilities are determined. By the time the
[Securities and Exchange] Commission
recommends prosecution, it may take
two or three years and by that time, it
may take two or three years and, by that
time, the witnesses, the documents and
evidences may no longer be available.
So, can we have the benefit of this ex-
pert?

SENATOR ROCO. Yes, Mr. President. | will just ask for
time. | mean, my own reaction is that
that is alluring. That is an idea that
seems acceptable because apparently,
when it becomes a criminal case we
transfer it to the fiscal, the normal pros-
ecutor arm. And any knowledge that a
normal fiscal may have about corporate
and business law may be really acciden-
tal. Because it is not something that
they do on regular basis.

I just do not want to commit myself on
this and | guess | must consult the SEC
because the SEC now will have adju-
dicatory, administrative, and prosecutor
arms although it is doing it separately.
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SENATOR GUINGONA.

SENATOR ROCO.

SENATOR GUINGONA.

SENATOR ROCO.

SENATOR DRILON.

If we can just mature the idea a little,
Mr. President, | find it inviting, but may
| just have discussions with those who
will be involved. It will also require new
personnel, a new department for the
SEC, and there are consequences to
this action. But offhand, until I hear the
views to the contrary from those who
will implement this, I find right now no
objection necessarily to that.

Yes. The basic idea is that the prosecu-
tion will still be undertaken by the De-
partment of Justice but they deputize

Can be deputized.
Certain personnel.

Yes, Mr. President. We should get con-
tributions from all those concerned.

With the permission of the gentlemen
on the Floor, just on that point.

The matter of deputization can be
done even without so providing it in the
law. During this representation’s terms
as Secretary of Justice —and | am sure
during the time of the Minority Leader
as Secretary of Justice — we deputized
without need of any special laws in the
courts without need of any specific au-
thority in the law.

So, it is a matter of judgment on the
part of the Secretary of Justice with-
out need for any provision in the law to
deputize and allow specialized agencies
to prosecute criminal cases arising from
violation of these special laws.

Thank you, Mr. President.”

(Transcript of the Senate deliberations on S.B. No. 1220, 16 November 1998, pp.

40-41)

Reading together these portions in the deliberations of the House and Senate on the
precursor bills of the SRC, there is nothing which would show that the legislators intended
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to give the SEC primary jurisdiction over determination of criminal violations of the
SRC. With the effectivity of the repealing clause of the SRC, the conclusion that can be
derived is that the SEC retained only its administrative supervision over corporations in
general, and entities dealing in securities, in particular As to criminal violations, however,
the DOJ is still the prosecuting arm and may enlist the help of the SEC, if it so wishes, in
prosecuting cases in court.

The history of the SEC’s jurisdiction over violations of securities law would
therefore show that the SRC categorically divested the SEC of its prosecutorial
functions. With the enactment of such law in the year 2000 therefore, it is the DOJ,
not the SEC, that has jurisdiction to conduct preliminary investigation and prosecute
violations of securities law.

The Supreme Court
applied the wrong law

In resolving Baviera the way it did, the Supreme Court cited the case of Saavedra, Jr.
vs. Securities and Exchange Commission®, which in turn cited the case of Pambujan Sur United Mine
Workers vs. Samar Mining Co., Inc.2 It is respectfully submitted, however, that the application
of the Saavedra Case is clearly misplaced.

It should be emphasized that the Saavedra case relied upon by the Supreme Court was
decided in the year 1988, when the RSA and the repealed portions of PD 902-A were
still the prevailing laws. The ruling of the Supreme Court in Saavedra is understandable
because the SRC was not yet in effect at that time. However, upon the effectivity
of the SRC, the doctrine of primary jurisdiction of the SEC no longer
holds true. Hence, there should be no legal impediment to proceed with the criminal
complaints filed before the DOJ.

In the case of Johnson Lee & Sonny Moreno vs. People of the Philippines
and the Court of Appeals, 393 SCRA 397, decided during the effectivity of the
SRC, the Honorable Court held:

“The quasi-judicial jurisdiction of the SEC has been transferred to the
RTCs pursuant to Section 5.2 of Republic 8799, otherwise known as
the Securities Regulation Code of 2001. Congress recognized that intra-
corporate disputes are not that much of a technical matter that requires
the competence of a specialized agency like the SEC, thus, even the
ordinary trial court can resolve the alleged corporate disputes in the case
at bar.”

If Congress has deemed it that intra-corporate disputes are not much of a technical
matter which requires the expertise of the SEC, there is more reason to hold that criminal
violations of the SRC should be left to the DOJ for purposes of conducting preliminary
investigations to determine probable cause.

Section 53.1. of the SRA provides as follows:

1 159 SCRA 57.
2 94 Phil. 932.
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“Sec. 53. Investigations, Injunctions and Prosecution of Offenses: —

53.1. The Commission may, in its discretion, make such
investigation as it deems necessary to determine whether any
person has violated or is about to violate any provision of this
Code, any rule, regulation or order thereunder, or any rule of
an Exchange, registered securities association, clearing agency,
other self-regulatory organization, may required or permit
any person to file with it a statement in writing, under oath or
otherwise, as the Commission shall determine, as to all facts
and circumstances concerning the matter to be investigated.
The Commission may publish information concerning any
such violations and to investigate any fact, condition, practice
or matter which it may deem necessary or proper to aid in the
enforcement of the provisions of this Code, in the prescribing of
rules and regulations thereunder, or in securing information to
serve as a basis for recommending further legislation concerning
the matters to which this Code relates: Provided, however, That
any person requested or subpoenaed to produce documents or
testify in any investigation shall simultaneously be notified in
writing of the purpose of such investigation: Provided, further,
That all criminal complaints for violations of this
Code and the implementing rules and regulations
enforced or administered by the Commission shall be
referred to the Department of Justice for preliminary
investigation and prosecution before the proper court:
Provided, furthermore, That in instances where the law allows
independent civil or criminal proceedings of violations arising
from the act, the Commission shall take appropriate action
to implement same: Provided, finally, That the investigation,
prosecution, and trial of such cases shall be given priority.”

Itis just too bad, it is respectfully submitted, that the aforequoted provision of the law
was erroneously applied by both the Court of Appeals and the Supreme Court.

In view of the foregoing considerations, the proposition that the SEC still has primary
jurisdiction to investigate and resolve criminal violations of the SRC no longer holds true.
Hence, it is submitted that the Decision dated 16 February 2007 promulgated by the
Supreme Court be abandoned and the present state of the law on the matter be applied.

T
JAY A
...‘l; eoe
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Foreclosure of Mortgage. On June 10, 1997, the property subject of the foreclosure was
subsequently sold by public auction to GMC after the required posting and publication.

Spouses Ramos filed a Complaint for Annulment and/or Declaration of Nullity of the
Extrajudicial Foreclosure Sale with Damages.

Holding in favor of Spouses Ramos, the trial court ruled that the Deed of Real Estate
Mortgage was valid. The trial court held that the action of GMC in moving for the
foreclosure of the spouses’ properties was premature, because the latter’s obligation under
their contract was not yet due. The CA still found that GMC'’s action against Spouses
Ramos was premature, as they were not in default when the action was filed.

GMC asserts error on the part of the CA in finding that no demand was made on Spouses
Ramos to pay their obligation. On the contrary, it claims that its March 31, 1997 letter is
akin to a demand.

ISSUE: Whether or not there was sufficient demand. HELD: NO.

RATIO: There are three requisites necessary for a finding of default. First, the obligation is
demandable and liquidated; second, the debtor delays performance; and third, the creditor
judicially or extrajudicially requires the debtor’s performance.

According to the CA, GMC did not make a demand on Spouses Ramos but merely
requested them to go to GMC'’s office to discuss the settlement of their account. In spite of
the lack of demand made on the spouses, however, GMC proceeded with the foreclosure
proceedings. Neither was there any provision in the Deed of Real Estate Mortgage
allowing GMC to extrajudicially foreclose the mortgage without need of demand.

Indeed, Article 1169 of the Civil Code on delay requires the following:

Those obliged to deliver or to do something incur in delay from the time
the obligee judicially or extrajudicially demands from them the fulfilment
of their obligation.

However, the demand by the creditor shall not be necessary in order that
delay may exist:

(1) When the obligation or the law expressly so declares; X X X

As the contract in the instant case carries no such provision on demand not being
necessary for delay to exist, GMC should have first made a demand on the spouses before
proceeding to foreclose the real estate mortgage.

Development Bank of the Philippines v. Licuanan (G.R. No. 150097, February 26, 2007) finds
application to the instant case:

The issue of whether demand was made before the foreclosure was
effected is essential. If demand was made and duly received by the
respondents and the latter still did not pay, then they were already in
default and foreclosure was proper. However, if demand was not made,
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then the loans had not yet become due and demandable. This meant that
respondents had not defaulted in their payments and the foreclosure by
petitioner was premature. Foreclosure is valid only when the debtor is in
default in the payment of his obligation.

4. Contravention of Tenor

Under Art. 1226 of the Civil Code, the penalty clause takes the place of indemnity for
damages and the payment of interests in case of non-compliance with the obligaton, unless
there is a stpulaton to the contrary.

Continental Cement Corp. v. Asea Brown Boveri
G.R. No. 171660, October 17, 2011

FACTS: Continental Cement (CCC) obtained the services of Asea Brown Boveri (ABB)
to repair its 160 KW Kiln DC Drive Motor. Due to the repeated failure of ABB to repair
the Kiln Drive Motor, CCC filed a complaint for sum of money and damages. The
complaint alleged that:

o After the first repair, the Kiln Drive Motor was installed for testing. The test
failed. CCC had to stop operations for 5 days.

e After ABB had undertaken the second repair of the motor in question, it was
installed in the kiln. The test failed again. CCC suffered production losses for 5
days.

e ABB was given a third chance to repair the motor. However, the test failed yet
again. CCC sustained production losses for 2 days.

ISSUE: Whether or not the terms of the General Conditions of the Purchase Orders
exculpate ABB from liability for productions losses which CCC incurred. HELD: NO.

RATIO: Under Clause 7 of the General Conditions, ABB’s liability “does not extend to
consequential damages either direct or indirect.” However, ABB failed to show that CCC
was duly furnished with a copy of said General Conditions. Hence, it is not binding on
CCcC.

Having breached the contract it entered with CCC, ABB is liable for damages pursuant
to Articles 1167, 1170 and 220 of the Civil Code, which state:

Art. 1167. If a person obliged to do something fails to do it, the same
shall be executed at his cost.

This same rule shall be observed if he does it in contravention of the
tenor of the obligation. Furthermore, it may be decreed that what has
been poorly done be undone.

Art. 1170. Those who in the performance of their obligations are guilty
of fraud, negligence, or delay, and those who in any manner contravene
the tenor thereof, are liable for damages.
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Art. 2201. In contracts and quasi-contracts, the damages for which the
obligor who acted in good faith is liable shall be those that are the natural
and probable consequences of the breach of the obligation, and which
the parties have foreseen or could have reasonably foreseen at the time
the obligation was constituted.

In case of fraud, bad faith, malice or wanton attitude, the obligor shall
be responsible for all damages which may be reasonably attributed to the
non-performance of the obligation.

Based on the foregoing, a repairman who fails to perform his obligation is liable to pay
for the cost of the execution of the obligation plus damages. Though entitled to damages,
CCC is not claiming reimbursement for the repair allegedly done by Newton Contractor,
but is instead asking for damages for the delay caused by ABB.

As per the Purchaser Orders, CCC is entitled to penalties from the time of delay up to
the time the Kiln Drive Motor was finally returned to CCC. Under Art. 1226 of the Civil
Code, the penalty clause takes the place of indemnity for damages and the payment of
interests in case of non-compliance with the obligation, unless there is a stipulation to the
contrary. In this case, since there is no stipulation to the contrary, the penalty covers all
other damages (i.e. production loss, labor cost, and rental of the crane) claimed by CCC.

Art. 1226, CC further provides that if the obligor refuses to pay the penalty, damages
and interests may still be recovered on top of the penalty. Damages claimed must be the
natural and probable consequences of the breach, which the parties have foreseen or
could have reasonably foreseen at the time the obligation was constituted.

However, CCC failed to present evidence (other than the Summary of Claims for
Damages) to show that it had indeed rented a crane or that it incurred labor cost to install
the motor.

To support its claim that it incurred production losses, CCC presented its monthly
production reports for the months of April to June 1990 showing that on the average it
was able to produce 1040 MT of cement per day. However, the production reports for the
months of August 1990 to March 1991 (the period during which the motor was repeatedly
repaired and then tested) were not presented. Without these production reports, it cannot
be determined with reasonably certainty whether CCC indeed incurred production losses
during the said period.

Besides, consequential damages, such as loss of profits on account of delay or failure
of delivery, may be recovered only if such damages were reasonably foreseen or have
been brought within the contemplation of the parties as the probable result of a breach
at the time of or prior to contracting. Considering the nature of the obligation in the
instant case, ABB, at the time it agreed to repair CCC’s Kiln Drive Motor, could not have
reasonably foreseen that it would be made liable for production loss, labor cost and rental
of the crane in case it fails to repair the motor or incurs delay in delivering the same,
especially since the motor under repair was a spare motor.
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Breach of contract is defned as the failure without legal reason to comply with the terms
of a contract. It is also defned as the failure, without legal excuse, to perform any promise
which forms the whole or part of the contract.

Guanio v. Makati Shangri-La Hotel and Resort, Inc.
G.R. No. 190601, February 7, 2011

FACTS: For their wedding reception, petitioners booked at the Shangri-la Hotel Makati.
They claim that during the reception, respondent’s representatives did not show up
despite their assurance that they would; their guests complained of the delay in the service
of the dinner; certain items listed in the published menu were unavailable; the hotel’s
waiters were rude and unapologetic when confronted about the delay; and despite the
sales manager’s promise that there would be no charge for the extension of the reception
beyond 12:00 midnight, they were billed and paid £8,000 per hour for the three-hour
extension of the event up to 4:00 A.M. the next day. They further claim that they brought
wine and liquor in accordance with their open bar arrangement, but these were not served
to the guests who were forced to pay for their drinks.

Respondent claimed that the representatives were present during the event, albeit they
were not permanently stationed thereat as there were three other hotel functions; that
while there was a delay in the service of the meals, the same was occasioned by the sudden
increase of guests to 470 from the guaranteed expected minimum number of guests of
350 to a maximum of 380, as stated in the Banquet Event Order (BEO); and that the
banquet service director, in fact relayed the delay in the service of the meals to petitioner’s
father. Respecting the belated service of meals to some guests, respondent attributed it to
the insistence of petitioners’ wedding coordinator that certain guests be served first.

ISSUE: Whether or not respondent committed breach of contract. HELD: NO.

RATIO: What applies in the present case is Article 1170 of the Civil Code: Those who
in the performance of their obligations are guilty of fraud, negligence or delay, and those
who in any manner contravene the tenor thereof, are liable for damages.

In RCPI v. Verchez, et al. (G.R. No. 164349, January 31, 2006) the Supreme Court, relying
on American jurisprudence, enlightens:

In culpa contractual x x x the mere proof of the existence of the contract
and the failure of its compliance justify, prima facie, a corresponding right
of relief. The law, recognizing the obligatory force of contracts, will not
permit a party to be set free from liability for any kind of misperformance
of the contractual undertaking or a contravention of the tenor thereof.
A breach upon the contract confers upon the injured party a valid cause
for recovering that which may have been lost or suffered. The remedy
serves to preserve the interests of the promissee that may include
his “expectation interest,” which is his interest in having the benefit of
his bargain by being put in as good a position as he would have been in
had the contract been performed, or his “reliance interest,” which is his
interest in being reimbursed for loss caused by reliance on the contract
by being put in as good a position as he would have been in had the
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contract not been made; or his “restitution interest,” which is his interest
in having restored to him any benefit that he has conferred on the other
party. Indeed, agreements can accomplish little, either for their makers
or for society, unless they are made the basis for action. The effect of
every infraction is to create a new duty, that is, to make RECOMPENSE
to the one who has been injured by the failure of another to observe
his contractual obligation unless he can show extenuating circumstances,
like proof of his exercise of due diligence x x x or of the attendance of
fortuitous event, to excuse him from his ensuing liability.

The Banquet and Meeting Services Contract between the parties provides:

4.5. The ENGAGER must inform the HOTEL at least forty eight (48)
hours before the scheduled date and time of the Function of any change
in the minimum guaranteed covers. In the absence of such notice,
paragraph 4.3 shall apply in the event of under attendance. In case the
actual number of attendees exceed the minimum guaranteed number
by ten percent (10%), the HOTEL shall not in any way be held liable for
any damage or inconvenience which may be caused thereby. The ENGAGER
shall also undertake to advise the guests of the situation and take positive
steps to remedy the same.

Breach of contract is defined as the failure without legal reason to comply with the terms
of a contract. It is also defined as the failure, without legal excuse, to perform any promise
which forms the whole or part of the contract.

The appellate court, and even the trial court, observed that petitioners were remiss in their
obligation to inform respondent of the change in the expected number of guests. The
observation is reflected in the records of the case. Petitioners’ failure to discharge such
obligation is, thus, excused, as the above-quoted paragraph 4.5 of the parties’ contract
provide, respondent from liability for “any damage or inconvenience” occasioned thereby.
As for petitioners’ claim that respondent departed from its verbal agreement with
petitioners, the same fails, given that the written contract which the parties entered into
the day before the event, is the law between them.

I11. Remedies of Creditor in Case of Breach

IV. Subsidiary remedies of creditor

A. Accion Subrogatoria

B. Accion Pauliana
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Jurisprudence is clear that the following successive measures must be taken by a creditor
before he may bring an acton for rescission of an allegedly fraudulent contract: (1) exhaust
the propertes of the debtor through levying by atachment and executon upon all the
property of the debtor, except such as are exempt by law from executon; (2) exercise all
the rights and actons of the debtor, save those personal to him (accion subrogatoria);
and (3) seek rescission of the contracts executed by the debtor in fraud of their rights
(accion pauliana). It is thus apparent that an acton to rescind, or an accion pauliana, must
be of last resort, availed of only afer the creditor has exhausted all the propertes of the
debtor not exempt from executon or afer all other legal remedies have been exhausted
and have been proven futle.

Metropolitan Bank and Trust Company v. International Exchange Bank
G.R. Nos. 176008 and 176131, August 10, 2011

FACTS: For the purpose of increasing its capital, SSC entered into a Credit Agreement
with IEB. As security for its loan obligations, SSC executed five separate deeds of chattel
mortgage constituted over various equipment found in its steel manufacturing plant.

Subsequently, SSC defaulted in the payment of its obligations. IEB’s demand for payment
went unheeded. On July 7, 2004, the IEB filed with the RTC of Misamis Oriental an
action for injunction for the purpose of enjoining SSC from taking out the mortgaged
equipment from its premises. Thereafter, IEB filed a Supplemental Complaint praying
for the issuance of a writ of replevin or, in the alternative, for the payment of SSC’s
outstanding obligations and attorney’s fees.

On the other hand, on July 18, 2004, SSC filed with the same RTC of Misamis Oriental
a Complaint for annulment of mortgage and specific performance for the purpose of
compelling the IEB to restructure SSC’s outstanding obligations. SSC also prayed for the
issuance of a TRO and writ of preliminary injunction to prevent IEB from taking any
steps to dispossess SSC of any equipment in its steel manufacturing plant as well as to
restrain it from foreclosing the mortgage on the said equipment.

On August 26, 2004, the IEB filed a petition for extrajudicial foreclosure of chattel
mortgage. SSC opposed IEB’s petition and prayed for the issuance of awrit of preliminary
injunction.

On October 21, 2004, Metrobank filed a motion for intervention contending that it has
legal interest in the properties subject of the litigation between IEB and SSC because it is
a creditor of SSC and that the mortgage contracts between IEB and SSC were entered
into to defraud the latter’s creditors. Metrobank prayed for the rescission of the chattel
mortgages executed by SSC in favor of IEB.

ISSUE: Whether or not Metrobank’s motion for intervention should be allowed. HELD:
NO.

RATIO: A perusal of Metrobank’s Complaint-in-Intervention would show that its main
objective is to have the chattel mortgages executed by SSC in favor of 1EB rescinded.

Under Article 1381 of the Civil Code, an accion pauliana is an action to rescind contracts
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in fraud of creditors.

However, jurisprudence is clear that the following successive measures must be taken
by a creditor before he may bring an action for rescission of an allegedly fraudulent
contract: (1) exhaust the properties of the debtor through levying by attachment and
execution upon all the property of the debtor, except such as are exempt by law from
execution; (2) exercise all the rights and actions of the debtor, save those personal to
him (accion subrogatoria); and (3) seek rescission of the contracts executed by the debtor
in fraud of their rights (accion pauliana). It is thus apparent that an action to rescind, or
an accion pauliana, must be of last resort, availed of only after the creditor has exhausted
all the properties of the debtor not exempt from execution or after all other legal remedies
have been exhausted and have been proven futile.

It does not appear that Metrobank sought other properties of SSC other than the
subject lots alleged to have been transferred in fraud of creditors. Neither is there any
showing that Metrobank subrogated itself in SSC’s transmissible rights and actions.
Without availing of the first and second remedies, Metrobank simply undertook the third
measure and filed an action for annulment of the chattel mortgages. This cannot be
done. Article 1383 of the New Civil Code is very explicit that the right or remedy of
the creditor to impugn the acts which the debtor may have done to defraud them is
subsidiary in nature. It can only be availed of in the absence of any other legal remedy
to obtain reparation for the injury. This fact is not present in this case. No evidence
was presented or even an allegation was offered to show that Metrobank had availed of
the abovementioned remedies before it tried to question the validity of the contracts of
chattel mortgage between IEB and SSC.

In the instant case, the contract of chattel mortgage entered into by and between SSC and
IEB involves a conveyance of patrimonial benefit in favor of the latter as the properties
subject of the chattel mortgage stand as security for the credit it extended to SSC. In a
very recent case involving an action for the rescission of a real estate mortgage, while the
Court found that some of the elements of accion pauliana were not present, it found that a
mortgage contract involves the conveyance of a patrimonial benefit.

Metrobank, therefore, may not be allowed to intervene and pray for the rescission of
the chattel mortgages executed by SSC in favor of IEB. The remedy being sought

by Metrobank is in the nature of an accion pauliana which, under the factual circumstances
obtaining in the present case, may not be allowed.

C. Other Specific Remedies

V. Extinguishment of Liability in Case of Breach Due to Fortuitous Event
VI. Usurious Transactions
VIII. Fulfillment of Obligations

VIII. Transmissibility of Rights
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Chapter 3. Different Kinds of Obligations
I. Pure and Conditional Obligations
A. Pure Obligations
B. Conditional Obligations

1. Condition

In the past, the Court has distnguished between a conditon imposed on the perfecton of a
contract and a conditon imposed merely on the performance of an obligaton. While failure
to comply with the frst conditon results in the failure of a contract, failure to comply with
the second merely gives the other party the opton to either refuse to proceed with the sale
or to waive the conditon.

Catungal v. Rodriguez
G.R. No. 146839, March 23, 2011

FACTS: Agapita Catungal, with the consent of her husband Jose, entered into a Contract
to Sell with respondent Rodriguez. Subsequently, the Contract to Sell was purportedly
“upgraded” into a Conditional Deed of Sale between the same parties. Both the Contract
to Sell and the Conditional Deed of Sale were annotated on the title.

In accordance with the Conditional Deed of Sale, Rodriguez purportedly secured
the necessary surveys and plans and through his efforts, the properly was reclassified
from agricultural land to residential land which he claimed substantially increased the
property’s value. He likewise alleged that he actively negotiated for the road right of way
as stipulated in the contract.

Rodriguez further claimed that the spouses Catungal; requested an advance of
£5,000,000.00 on the purchase price for personal reasons. Rodriquez allegedly refused
on the ground that the amount was substantial and was not due under the terms of their
agreement. Shortly after his refusal to pay the advance, he purportedly learned that the
Catungals were offering the property for sale to third parties.

Thereafter, Rodriguez received letters, all signed by Jose Catungal, who was a lawyer,
essentially demanding that the former make up his mind about buying the land or
exercising his “option” to buy because the spouses Catungal allegedly received other
offers and they needed money to pay for personal obligations and for investing in other
properties/business ventures. Should Rodriguez fail to exercise his option to buy the land,
the Catungals warned that they would consider the contract cancelled and that they were
free to look for other buyers.

Rodriguez registered his objections to what he termed the Catungals’ unwarranted
demands in view of the terms of the Conditional Deed of Sale which allowed him
sufficient time to negotiate a road right of way and granted him, the vendee, the exclusive
right to rescind the contract. Still, Rodriguez purportedly received a letter from Atty.
Catungal, stating that the contract had been cancelled and terminated.
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ISSUE: Whether or not the contract was validly terminated. HELD: NO.

RATIO: At the outset, it should be noted that what the parties entered into was a
Conditional Deed of Sale, whereby the spouses Catungal agreed to sell and Rodriguez
agreed to buy Lot 10963 conditioned on the payment of a certain price but the payment
of the purchase price was additionally made contingent on the successful negotiation of
a road right of way. It is elementary that “[i]Jn conditional obligations, the acquisition of
rights, as well as the extinguishment or loss of those already acquired, shall depend upon
the happening of the event which constitutes the condition.”

Petitioners rely on Article 1308 of the Civil Code to support their conclusion regarding
the claimed nullity of the aforementioned provisions. Article 1308 states that “[t]he
contract must bind both contracting parties; its validity or compliance cannot be left to
the will of one of them.”

In the past, the Court has distinguished between a condition imposed on the perfection of
a contract and a condition imposed merely on the performance of an obligation. While
failure to comply with the first condition results in the failure of a contract, failure to
comply with the second merely gives the other party the option to either refuse to proceed
with the sale or to waive the condition. This principle is evident in Article 1545 of the
Civil Code on sales, which provides in part:

Art. 1545. Where the obligation of either party to a contract of sale is
subject to any condition which is not performed, such party may refuse to
proceed with the contract or he may waive performance of the condition
XXX.

Paragraph 1(b) of the Conditional Deed of Sale, stating that respondent shall pay the
balance of the purchase price when he has successfully negotiated and secured a road right
of way, is not a condition on the perfection of the contract or on the validity of the entire
contract or its compliance as contemplated in Article 1308. It is a condition imposed only
on respondent’s obligation to pay the remainder of the purchase price. Applying Article
1182, the Supreme Court found such a condition is not purely potestative as petitioners
contended. It is not dependent on the sole will of the debtor but also on the will of
third persons who own the adjacent land and from whom the road right of way shall be
negotiated. In a manner of speaking, such a condition is likewise dependent on chance
as there is no guarantee that respondent and the third party-landowners would come to
an agreement regarding the road right of way. This type of mixed condition is expressly
allowed under Article 1182 of the Civil Code.

From the provisions of the Conditional Deed of Sale subject matter of this case, it was the
vendee (Rodriguez) that had the obligation to successfully negotiate and secure the road
right of way. However, in the decision of the trial court, which was affirmed by the Court
of Appeals, it was found that respondent Rodriguez diligently exerted efforts to secure the
road right of way but the spouses Catungal, in bad faith, contributed to the collapse of
the negotiations for said road right of way.

Even assuming arguendo that the Catungals were correct that the respondent’s obligation
to negotiate a road right of way was one with an indefinite period, their rescission of the
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Conditional Deed of Sale would still be unwarranted.

What the Catungals should have done was to first file an action in court to fix the period
within which Rodriguez should accomplish the successful negotiation of the road right
of way. Thus, the Catungals’ demand for Rodriguez to make an additional payment of
£5,000,000.00 was premature and Rodriguez’s failure to accede to such demand did not
justify the rescission of the contract.

2. Kinds of Conditions
a. As to effect on obligation

i. Suspensive (condition precedent)

Payment of the purchase price in a contract to sell is a positve suspensive conditon, the
failure of which is not a breach but a situaton that results in the cancellaton of the contract.
Strictly speaking, therefore, there can be no rescission or resoluton of an obligaton that is
stll non-existent due to the non-happening of the suspensive conditon.

Pilipino Telephone Corp. v. Radiomarine Network
G.R. No. 160322, August 24, 2011

FACTS: Piltel expressed its willingness, on purely best effort, to buy from Smartnet
300,000 units of various brands of cellular phones and accessories.

On the following day, Piltel agreed to sell to Smartnet a 3,500-sg. m. lot in Makati for
P560M. Smartnet agreed to pay Piltel P180M as down payment with the balance of
P380M to be partly set off against the obligations that Piltel was to incur from its projected
purchase of cellular phones and accessories from Smartnet.

The parties also agreed on a rescission and forfeiture clause which provided that, if
Smartnet fails to pay the full price of the land within the stipulated period and within 5
days after receipt of a notice of delinquency, it would automatically forfeit to Piltel 10%
of the 180M downpayment and the contract shall be without force and effect.

Smartnet failed to pay the 380M balance of the purchase price on the date it fell due.
Thus, Piltel returned P50M to Smartnet, a portion of the £180M downpayment that it
received. When Piltel failed to return the remaining £130M, Smartnet filed a complaint
against Piltel for rescission of their contract to sell involving the Makati property or its
partial specific performance.

ISSUE: Whether or not Smartnet, a defaulting buyer, can rescind the contract to sell by
the simple act of refusing to pay. HELD: NO.

RATIO: The Court did not consider Smartnet’s non-payment of the full price of the
property as an act of rescission. Instead, it characterized the same merely as an event that
rendered the contract to sell without force and effect. In a contract to sell, the prospective
seller binds himself to part with his property only upon fulfillment of the condition agreed,
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i.e. the payment in full of the purchase price. If this condition is not fulfilled, the seller is
then released from his obligation to sell.

The Court, citing the case of Heirs of Pangan v. Perreras (G.R. No. 157374, August 27,
2009), ruled that the payment of the purchase price in a contract to sell is a positive
suspensive condition, the failure of which is not a breach but a situation that results in
the cancellation of the contract. Strictly speaking, therefore, there can be no rescission
or resolution of an obligation that is still non-existent due to the non-happening of the
suspensive condition.

Likewise, a cause of action for specific performance does not arise where the contract to
sell has been cancelled due to non-payment of the purchase price. Smartnet obviously
cannot demand title to the Makati property because it did not pay the purchase price in
full. For its part, Piltel also cannot insist on full payment since Smartnet’s failure to pay
resulted in the cancellation of the contract to sell.

ii. Resolutory (condition subsequent)
b. As to cause or origin
c. As to possibility
d. As to mode

3. Rules in case of loss, deterioration or improvement pending
the happening of the condition

4. Effect of prevention of the fulfillment of the condition by the
obligor

I1. Reciprocal Obligations

1. Concept

Reciprocal obligatons are those which arise from the same cause, and in which each party is
a debtor and a creditor of the other, such that the obligaton of one is dependent upon the
obligaton of the other. They are to be performed simultaneously such that the performance
of one is conditoned upon the simultaneous fulfliment of the other.

Heirs of Ramon C. Gaite v. The Plaza, Inc.
G.R. No. 177685, January 26, 2011

FACTS: The Plaza entered into a contract with Rhogen Builders, represented by Gaite, for
the construction of a restaurant building in Greenbelt, Makati, Metro Manila for the price
of P7,600,000.00. The Plaza paid £1,155,000.00 less withholding taxes as down payment
to Gaite. Thereafter, Rhogen commenced construction of the restaurant building.

The Acting Building Official of the Municipality of Makati, ordered Gaite to cease and
desist from continuing with the construction of the building for violations of the National
Building Code. He also informed Gaite that the building permit for the construction
of the restaurant was revoked for non-compliance with the provisions of the National
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Building Code and for the additional temporary construction without permit.
ISSUE: Whether or not Rhogen committed breach of contract. HELD: YES.

RATIO: Reciprocal obligations are those which arise from the same cause, and in which
each party is a debtor and a creditor of the other, such that the obligation of one is
dependent upon the obligation of the other. They are to be performed simultaneously
such that the performance of one is conditioned upon the simultaneous fulfillment of
the other. Respondent The Plaza predicated its action on Article 1191 of the Civil Code,
which provides for the remedy of “rescission” or more properly resolution, a principal
action based on breach of faith by the other party who violates the reciprocity between
them. The breach contemplated in the provision is the obligor’s failure to comply with
an existing obligation. Thus, the power to rescind is given only to the injured party. The
injured party is the party who has faithfully fulfilled his obligation or is ready and willing
to perform his obligation.

The construction contract between Rhogen and The Plaza provides for reciprocal
obligations whereby the latter’s obligation to pay the contract price or progress billing is
conditioned on the former’s performance of its undertaking to complete the works within
the stipulated period and in accordance with approved plans and other specifications
by the owner. Pursuant to its contractual obligation, The Plaza furnished materials
and paid the agreed down payment. It also exercised the option of furnishing and
delivering construction materials at the jobsite pursuant to Article I11 of the Construction
Contract. However, just two months after commencement of the project, construction
works were ordered stopped by the local building official and the building permit
subsequently revoked on account of several violations of the National Building Code and
other regulations of the municipal authorities.

Petitioners may not justify Rhogen’s termination of the contract upon grounds of non-
payment of progress billing and uncooperative attitude of respondent The Plaza and its
employees in rectifying the violations which were the basis for issuance of the stoppage
order. Having breached the contractual obligation it had expressly assumed, i.e., to
comply with all laws, rules and regulations of the local authorities, Rhogen was already
at fault. Respondent The Plaza, on the other hand, was justified in withholding payment
on Rhogen’s first progress billing, on account of the stoppage order and additionally
due to disappearance of owner-furnished materials at the jobsite. In failing to have the
stoppage and revocation orders lifted or recalled, Rhogen should take full responsibility
in accordance with its contractual undertaking.

The non-observance of laws and regulations of the local authorities affecting the
construction project constitutes a substantial violation of the Construction Contract which
entitled The Plaza to terminate the same, without obligation to make further payment to
Rhogen until the work is finished or subject to refund of payment exceeding the expenses
of completing the works.

Upon the facts duly established, the CA therefore did not err in holding that Rhogen
committed a serious breach of its contract with The Plaza, which justified the latter in
terminating the contract. Petitioners are thus liable for damages for having breached their
contract with respondent The Plaza. Article 1170 of the Civil Code provides that those who
in the performance of their obligations are guilty of fraud, negligence or delay and those
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who in any manner contravene the tenor thereof are liable for damages.
2. Alternative remedies of injured party in case of breach

a. Action for Fulfillment
b. Action for Rescission

[Artcle 1191 of the Civil Code] makes it available to the injured party alternatve remedies
such as the power to rescind or enforce fulfliment of the contract, with damages in either
case if the obligor does not comply with what is incumbent upon him. There is nothing in
this law which prohibits the partes from entering into an agreement that a violaton of the
terms of the contract would cause its cancellaton even without court interventon. The
ratonale for the foregoing is that in contracts providing for automatc revocaton, judicial
interventon is necessary not for purposes of obtaining a judicial declaraton rescinding a
contract already deemed rescinded by virtue of an agreement providing for rescission even
without judicial interventon, but in order to determine whether or not the rescission was
proper.

Ina Calilap-Asmeron v. Development Bank of the Philippines, et al.
G.R. No. 157330, November 23, 2011

FACTS: Petitioner and her brother Celedonio Calilap constituted a real estate mortgage
over two parcels of land to secure the performance of their loan obligation with
respondent Development Bank of the Philippines (DBP).With the principal obligation
being ultimately unpaid, DBP foreclosed the mortgage. The mortgaged parcels of land
were then sold to DBP as the highest bidder. Petitioner communicated to the DBP her
intention to repurchase the property by offering £15,000 as downpayment. Her offer
was rejected by the bank. Petitioner alleged that she was made to believe that she can
reacquire the property by paying 2 amortizations if she sign the conditional deed of sale
with a total consideration of P157,000. Petitioner failed in its undertaking. Ultimately, the
deed of conditional sale was rescinded by the bank and the lots were sold to Pablo Cruz.
Thus, petitioner filed an action to rescind the absolute contract of sale to Pablo Cruz.

ISSUE: Whether or not the Bank can legally rescind the contract. HELD: YES.

RATIO: The Supreme Court held that the bank validly rescinded the contract. Firstly,
a contract is the law between the parties. Absent any allegation and proof that the
contract is contrary to law, morals, good customs, public order or public policy, it should
be complied with in good faith. As such, the petitioner, being one of the parties in the
deed of conditional sale, could not be allowed to conveniently renounce the stipulations
that she had knowingly and freely agreed to. Also, Article 1191 of the Civil Code did not
prohibit the parties from entering into an agreement whereby a violation of the terms
of the contract would result to its cancellation. In Pangilinan v. Court of Appeals (G.R. No.
83588, September 29, 1997), the Court upheld the vendor’s right in a contract to sell to
extrajudicially cancel the contract upon failure of the vendee to pay the installments and
even to retain the sums already paid, holding:

[Article 1191 of the Civil Code] makes it available to the injured party
alternative remedies such as the power to rescind or enforce fulfillment of
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the contract, with damages in either case if the obligor does not comply
with what is incumbent upon him. There is nothing in this law which
prohibits the parties from entering into an agreement that a violation of
the terms of the contract would cause its cancellation even without court
intervention. The rationale for the foregoing is that in contracts providing
for automatic revocation, judicial intervention is necessary not for
purposes of obtaining a judicial declaration rescinding a contract already
deemed rescinded by virtue of an agreement providing for rescission
even without judicial intervention, but in order to determine whether
or not the rescission was proper. Where such propriety is sustained, the
decision of the court will be merely declaratory of the revocation, but it
is not itself the revocatory act. Moreover, the vendor’s right in contracts
to sell with reserved title to extrajudicially cancel the sale upon failure
of the vendee to pay the stipulated installments and retain the sums
and installments already received has long been recognized by the well-
established doctrine of 39 years standing. The validity of the stipulation
in the contract providing for automatic rescission upon non-payment
cannot be doubted. It is in the nature of an agreement granting a party
the right to rescind a contract unilaterally in case of breach without need
of going to court. Thus, rescission under Article 1191 was inevitable due
to petitioner’s failure to pay the stipulated price within the original period
fixed in the agreement.

It should be noted the automatic rescission and forfeiture of installments
paid by vendee is subject to the provisions of Rep. Act No. 6552, The
Realty Installment Buyers’ Protective Act or the Maceda law which
grants a grace period to installment buyers and payment of the cash
surrender value before the seller may rescind the sale by way of notarial
rescission.

Accordingly, the pettoner’s obligaton to sell the subject propertes becomes demandable
only upon the happening of the positve suspensive conditon, which is the respondent’s
full payment of the purchase price. Without respondent’s full payment, there can be no
breach of contract to speak of because pettoner has no obligaton yet to turn over the
ttle. Respondent’s failure to pay in full the purchase price is not the breach of contract
contemplated under Artcle 1191 of the New Civil Code but rather just an event that prevents
the pettoner from being bound to convey ttle to the respondent.

Grantng that a rescission can be permited under Artcle 1191, the Court stll cannot allow it
for the reason that, considering the circumstances, there was only a slight or casual breach
in the fulfliment of the obligaton.

Unless the partes stpulated it, rescission is allowed only when the breach of the contract
is substantal and fundamental to the fulfliment of the obligaton. Whether the breach is
slight or substantal is largely determined by the atendant circumstances.
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Reyes v. Tuparan
G.R. No. 188064, June 1, 2011

FACTS: Petitioner decided to sell her real properties for at least £6,500,000.00 so she could
liquidate her bank loan and finance her businesses. As a gesture of friendship, respondent
verbally offered to conditionally buy petitioner’s real properties for 4,200,000.00 payable
on installment basis without interest and to assume the bank loan. To induce the petitioner
to accept her offer, respondent offered the following conditions/concessions:

1. That the conditional sale will be cancelled if the plaintiff
(petitioner) can find a buyer of said properties for the amount of
£6,500,000.00 within the next three (3) months provided all amounts
received by the plaintiff from the defendant (respondent) including
payments actually made by defendant to Farmers Savings and Loan
Bank would be refunded to the defendant with additional interest of six
(6%) monthly; xxx

After petitioner’s verbal acceptance of all the conditions/concessions, both parties
worked together to obtain FSL Bank’s approval for respondent to assume her (petitioner’s)
outstanding bank account. The assumption would be part of respondent’s purchase price
for petitioner’s mortgaged real properties. FSL Bank approved their proposal on the
condition that petitioner would sign or remain as co-maker for the mortgage obligation
assumed by respondent.

On November 26, 1990, the parties and FSL Bank executed the corresponding Deed of
Conditional Sale of Real Properties with Assumption of Mortgage. Due to their close
personal friendship and business relationship, both parties chose not to reduce into writing
the other terms of their agreement as mentioned earlier. Besides, FSL Bank did not want
to incorporate in the Deed of Conditional Sale of Real Properties with Assumption of
Mortgage any other side agreement between petitioner and respondent.

Under the Deed of Conditional Sale of Real Properties with Assumption of Mortgage,
respondent was bound to pay the petitioner a lump sum of £1.2 million pesos without
interest as part of the purchase price in three (3) fixed installments.

Respondent, however, defaulted in the payment of her obligations on their due dates.
Instead of paying the amounts due in lump sum on their respective maturity dates,
respondent paid petitioner in small amounts from time to time. To compensate for her
delayed payments, respondent agreed to pay petitioner an interest of 6% a month.
As of August 31, 1992, respondent had only paid £395,000.00, leaving a balance of
£805,000.00 as principal on the unpaid installments and P466,893.25 as unpaid
accumulated interest.

Petitioner further averred that despite her success in finding a prospective buyer for the
subject real properties within the 3-month period agreed upon, respondent reneged on
her promise to allow the cancellation of their deed of conditional sale. Instead, respondent
became interested in owning the subject real properties and even wanted to convert
the entire property into a modern commercial complex. Nonetheless, she consented
because respondent repeatedly professed friendship and assured her that all their verbal
side agreement would be honored as shown by the fact that since December 1990, she

VoruME 37, NUMBER 1 & 2 - (JANUARY - JUNE 2012) 135



Eduardo A. Labitag

(respondent) had not collected any rentals from the petitioner for the space occupied by
her drugstore and cosmetics store.

On March 19, 1992, the residential building was gutted by fire which caused the petitioner
to lose rental income in the amount of £8,000.00 a month since April 1992. Respondent
neglected to renew the fire insurance policy on the subject buildings.

Since December 1990, respondent had taken possession of the subject real properties and
had been continuously collecting and receiving monthly rental income from the tenants
of the buildings and vendors of the sidewalk fronting the RBJ building without sharing
it with petitioner.

On September 2, 1992, respondent offered the amount of £751,000.00 only payable
on September 7, 1992, as full payment of the purchase price of the subject real properties
and demanded the simultaneous execution of the corresponding deed of absolute sale.

ISSUE: Whether or not rescission is proper. HELD: NO.

RATIO: The subject Deed of Conditional Sale with Assumption of Mortgage entered
into by and among the two parties and FSL Bank on November 26, 1990 is a contract
to sell and not a contract of sale. Based on the provisions of the contract, the title and
ownership of the subject properties remains with the petitioner until the respondent fully
pays the balance of the purchase price and the assumed mortgage obligation. Thereafter,
FSL Bank shall then issue the corresponding deed of cancellation of mortgage and the
petitioner shall execute the corresponding deed of absolute sale in favor of the respondent.

Accordingly, the petitioner’s obligation to sell the subject properties becomes demandable
only upon the happening of the positive suspensive condition, which is the respondent’s
full payment of the purchase price. Without respondent’s full payment, there can be no
breach of contract to speak of because petitioner has no obligation yet to turn over the
title. Respondent’s failure to pay in full the purchase price is not the breach of contract
contemplated under Article 1191 of the New Civil Code but rather just an event that
prevents the petitioner from being bound to convey title to the respondent.

The Court fully agreed with the CA when it resolved: “Considering, however, that the
Deed of Conditional Sale was not cancelled by Vendor Reyes (petitioner) and that out
of the total purchase price of the subject property in the amount of £4,200,000.00, the
remaining unpaid balance of Tuparan (respondent) is only £805,000.00, a substantial
amount of the purchase price has already been paid. It is only right and just to allow
Tuparan to pay the said unpaid balance of the purchase price to Reyes.”

The Court did not allow the rescission under Article 1191, the reason being that,
considering the circumstances, there was only a slight or casual breach in the fulfillment
of the obligation.

Unless the parties stipulated it, rescission is allowed only when the breach of the contract
is substantial and fundamental to the fulfillment of the obligation. Whether the breach is
slight or substantial is largely determined by the attendant circumstances.

Considering that out of the total purchase price of £4,200,000.00, respondent has already
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paid the substantial amount of £3,400,000.00, more or less, leaving an unpaid balance
of only £805,000.00, the Court found it right and just to allow her to settle, within a
reasonable period of time, the balance of the unpaid purchase price. The Court agree
with the courts below that the respondent showed her sincerity and willingness to comply
with her obligation when she offered to pay the petitioner the amount of £751,000.00.

But an acton for rescission can proceed from either Artcle 1191 or Artcle 1381. It has
been held that Artcle 1191 speaks of rescission in reciprocal obligatons within the context
of Artcle 1124 of the Old Civil Code which uses the term “resoluton.” Resoluton applies
only to reciprocal obligatons such that a breach on the part of one party consttutes an
implied resolutory conditon which enttles the other party to rescission. Resoluton grants
the injured party the opton to pursue, as principal actons, either a rescission or specifc
performance of the obligaton, with payment of damages in either case.

Lalicon v. National Housing Authority
G.R. No. 185440, July 13, 2011

FACTS: The NHA executed a Deed of Sale with Mortgage over a Quezon City lot in
favor of the spouses Isidro and Flaviana Alfaro (the Alfaros). In due time, the Quezon
City Registry of Deeds issued Transfer Certificate of Title (TCT) 277321 in the name of
the Alfaros. The deed of sale provided, among others, that the Alfaros could sell the land
within five years from the date of its release from mortgage without NHA's prior written
consent.

The mortgage and the restriction on sale were annotated on the Alfaros’ title on April
14, 1981.

About nine years later or on November 30, 1990, while the mortgage on the land subsisted,
the Alfaros sold the same to their son, Victor Alfaro, who had taken in a common-law
wife, Cecilia, with whom he had two daughters, petitioners Vicelet and Vicelen Lalicon
(the Lalicons). After full payment of the loan or on March 21, 1991 the NHA released
the mortgage. Six days later or on March 27 Victor transferred ownership of the land to
his illegitimate daughters. Subsequently, on February 14, 1997 Victor sold the property to
Chua, one of the mortgagees,

On April 10, 1998 the NHA instituted a case before the Quezon City Regional Trial
Court (RTC) for the annulment of the NHA's 1980 sale of the land to the Alfaros, the
latter’s 1990 sale of the land to their son Victor, and the subsequent sale of the same to
Chua, made in violation of NHA rules and regulations.

ISSUE: Whether or not the NHA's right to rescind has prescribed. HELD: NO.

RATIO: Invoking the RTC ruling, the Lalicons claim that under Article 1389 of the Civil
Code the “action to claim rescission must be commenced within four years” from the time
of the commission of the cause for it.

But an action for rescission can proceed from either Article 1191 or Article 1381. It has
been held that Article 1191 speaks of rescission in reciprocal obligations within the context
of Article 1124 of the Old Civil Code which uses the term “resolution.” Resolution applies
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only to reciprocal obligationssuch that a breach on the part of one party constitutes an
implied resolutory condition which entitles the other party to rescission. Resolution grants
the injured party the option to pursue, as principal actions, either a rescission or specific
performance of the obligation, with payment of damages in either case.

Rescission under Article 1381, on the other hand, was taken from Article 1291 of the Old
Civil Code, which is a subsidiary action, not based on a party’s breach of obligation. The
four-year prescriptive period provided in Article 1389 applies to rescissions under Article
1381.

Here, the NHA sought annulment of the Alfaros’ sale to Victor because they violated the
five-year restriction against such sale provided in their contract. Thus, the CA correctly
ruled that such violation comes under Article 1191 where the applicable prescriptive
period is that provided in Article 1144 which is 10 years from the time the right of action
accrues. The NHA's right of action accrued on February 18, 1992 when it learned of
the Alfaros’ forbidden sale of the property to Victor. Since the NHA filed its action for
annulment of sale on April 10, 1998, it did so well within the 10-year prescriptive period.

111. Obligation with a Period
IV. Alternative Obligations
V. Joint and Solidary Obligations

A. Joint Obligations

B. Solidary Obligations

JAPRL Development Corp. v. Security Bank Corp.
G.R. No. 190107, June 6, 2011

FACTS: JAPRL applied for a credit facility with Security Bank. Limson and Arollado,
JAPRL Chairman and President, respectively, executed a continuing suretyship agreement
in favor of the bank wherein they guaranteed the due and full payment and performance
of JAPRL’s guaranteed obligations under the credit facility.

Later on, JAPRL's financial adviser, MRM Management, convened JAPRL’s creditors,
Security Bank included, for the purpose of restructuring JAPRL's existing loan obligations.
Copies of JAPRL’s financial statements were given for the creditors to study.

Security Bank soon discovered material inconsistencies in the financial statements given
by MRM vis-a-vis those submitted by JAPRL when it applied for a credit facility.

Because of the misrepresentation committed, Security Bank sent a formal letter of demand
to JAPRL, Limson and Arollado for the immediate payment of JAPRL’s outstanding
obligations.
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ISSUE: Whether or not the proceedings against a surety of a corporation in the process
of rehabilitation should be suspended. HELD: NO.

RATIO: The Court invoked the ruling in Banco de Oro-EPCI v. JAPRL Development Corp.
(G.R. No. 179901, April 14, 2008) to the effect that a creditor can demand payment from
the surety who is solidarily liable with the corporation seeking rehabilitation, it being not
included in the list of stayed claims.

Limson and Arollado’s solidary liability with JAPRL is documented in the continuing
suretyship agreement. As sureties whose liability is solidary, they cannot claim protection
from the rehabilitation court. In the first place, they are not the financially-distressed
corporation that may be restored. In the second place, the rehabilitation court has no
jurisdiction over them.

The Court then concluded that Security Bank can pursue its claim against Limson
and Arollado despite the pendency of JAPRL’s petition for rehabilitation. For, by the
continuing suretyship agreement in favor of Security Bank, it is the obligation of the
sureties, who are therein stated to be solidary with JAPRL, to see to it that JAPRL’s debt
is fully paid.

DBP v. Traverse Development Corp. and Central Surety and Insurance Co.
G.R. No. 169293, October 5, 2011

FACTS: DBP granted a real estate loan to Traverse for the construction of its commercial
building. To secure payment, Traverse constituted a mortgage on the parcel of land on
which the building was to be constructed. Among the conditions imposed by DBP in the
mortgage contract was Traverse’s acquisition of an insurance coverage for an amount not
less than the loan, to be endorsed in DBP’s favor.

On May 6, 1982, FGU Insurance renewed Traverse’s Fire Insurance Policy for another
year (until May 7, 1983). However, as DBP had already transferred the building’s insurance
to Central Surety & Insurance for P1M, it returned the FGU Policy to Traverse.

During the effectivity of the Central insurance, a fire of undetermined origin razed and
gutted Traverse’s building. The following day, Traverse informed Central of the mishap
and requested it to immediately conduct the necessary inspection, evaluation, and
investigation.

Traverse submitted to Central written proof of the loss sustained by its building, together
with its claim in the amount of P1M. Central proposed to settle Traverse’s claim on the
basis of cost of repairs of the affected parts of the building for a little over £200,000.
Traverse rejected the same and instead filed a complaint against Central and DBP for
payment of its claim and damages.

Traverse impleaded DBP as a co-defendant because of its alleged failure or refusal to
convince Central to pay Traverse’s claims, considering that it transferred Traverse’s
insurance to Central without Traverse’s knowledge.

ISSUE: Whether or not DBP can be held solidarily liable with Central for the payment
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of attorney’s fees and cost of litigation, light of the fact that it was the one that facilitated
the transfer of Traverse’s insurance coverage from FGU to Central. HELD: NO.

RATIO: The Court held that even if it were DBP who transferred Traverse’s insurance
coverage to Central, such act is not sufficient to hold it solidarily liable with Central for
the payment of attorney’s fees and cost of litigation.

The former insurance examiner of DBP claimed that she had repeatedly reminded Mrs.
Roxas, Traverse’s President, of the impending expiration of Traverse’s insurance coverage
with FGU. Mrs. Roxas, however, replied that her son would not be able to attend to it as
he was out of the country at that time. DBP only came to know that Traverse had already
renewed its insurance policy with FGU on May 6, 1981, after Central had already drawn
up its own policy.

The Court reasoned that DBP could not be blamed for facilitating such transfer in light of
the previous delays in Traverse’s submission of its insurance policy. Central’s policy was
drawn on May 7, 1986, the date that Traverse’s previous FGU policy was set to expire.
Moreover, Central was not only one of DBP’s accredited insurance companies, but it also
had a local branch office, which made transactions with it faster and easier.
The Court also did not sustain the insinuation that DBP’s lax attitude in pursuing its claim
against Central was tantamount to bad faith as to make it liable for attorney’s fees and
costs of suit. Even a resort to the principle of equity will not justify making DBP liable.
The Court concluded that it was not DBP’s act of facilitating the transfer of Traverse’s
insurance policy from FGU to Central that compelled Traverse to litigate its claims, but
rather Central’s persistent refusal to pay such claims. Thus, only Central should be held
liable for the payment of attorney’s fees and costs of suit.
4. Defenses available to a solidary debtor against the creditor
C. Joint Indivisible Obligations
V1. Divisible and Indivisible Obligations
VII. Obligations with a Penal Clause
Chapter 4. Extinguishment of Obligations
I. Modes of extinguishment
1. Payment or Performance
A. Concept
B. Requisites
1. Who can pay

2. To whom payment may be made
3. What is to be paid
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Commissioner of Customs v. AGFHA Incorporated
G.R. No. 187425, March 28, 2011

RULING: The Court agrees with the ruling of the CTA that AGFHA is entitled to
recover the value of its lost shipment based on the acquisition cost at the time of payment.

In the case of C.F. Sharp and Co., Inc. v. Northwest Airlines, Inc. (G.R. No. 133498. April 18,
2002), the Court ruled that the rate of exchange for the conversion in the peso equivalent
should be the prevailing rate at the time of payment:

In ruling that the applicable conversion rate of petitioner’s liability is
the rate at the time of payment, the Court of Appeals cited the case
of Zagala v. Jimenez, interpreting the provisions of Republic Act No.
529, as amended by R.A. No. 4100. Under this law, stipulations on the
satisfaction of obligations in foreign currency are void. Payments of
monetary obligations, subject to certain exceptions, shall be discharged
in the currency which is the legal tender in the Philippines. But since
R.A. No. 529 does not provide for the rate of exchange for the payment
of foreign currency obligations incurred after its enactment, the Court
held in a number of cases that the rate of exchange for the conversion in
the peso equivalent should be the prevailing rate at the time of payment.

Likewise, in the case of Republic of the Philippines represented by the Commissioner of Customs
v. UNIMEX Micro-Electronics (G.R. Nos. 166309-10, March 9, 2007), which involved the
seizure and detention of a shipment of computer game items which disappeared while in
the custody of the Bureau of Customs, the Court upheld the decision of the CA holding
that petitioner’s liability may be paid in Philippine currency, computed at the exchange
rate prevailing at the time of actual payment. It should be pointed out, however, That
payment of contractual obligation in foreign currency is no longer prohibited. Rep. Act
8183, effective July 5, 1996. [see also Union Bank v. Sps. Tui, supra]

4. How is payment made (“Integrity”)
5. When payment is to be made
6. Where payment is to be made
7. Expenses of making payments
C. Application of Payments
D. Payment by Cession

E. Dation in Payment

The contractual intenton determines whether the property subject of the dacion en
pago will be considered as the full equivalent of the debt and will therefore serve as full
satsfacton for the debt. “The daton in payment extnguishes the obligaton to the extent of
the value of the thing delivered, either as agreed upon by the partes or as may be proved,
unless the partes by agreement, express or implied, or by their silence, consider the thing as
equivalent to the obligaton, in which case the obligaton is totally extnguished.”
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Luzon Development Bank v. Enriquez
G.R. No. 168646, January 12, 2011

FACTS: Delta, engaged in the business of developing and selling real estate properties,
particularly Delta Homes I, is owned by De Leon. De Leon is the registered owner of
Lot 4 of Delta Homes I. De Leon and his spouse obtained a loan from the bank for the
express purpose of developing Delta Homes I. The loan was secured by a real estate
mortgage (REM) on several of their properties, including Lot 4. Delta then obtained a
Certificate of Registration and a License to Sell from the HLURB.

Delta executed a Contract to Sell with Enriquez over the house and lot in Lot 4. When
Delta defaulted on its loan obligation, the bank, instead of foreclosing the REM, agreed
to a dation in payment or a dacion en pago. Unknown to Enriquez, among the properties
assigned to the bank was the house and lot of Lot 4, which is the subject of her Contract
to Sell with Delta. The dacion en pago was not annotated on the TCT of Lot 4.

Enriquez filed a complaint against Delta and the bank before the HLURB alleging that
Delta violated the terms of its License to Sell.

ISSUE: Whether or not the dacion en pago extinguished the loan obligation. HELD:
YES.

RATIO: The bank advanced the argument that, if title to Lot 4 is ordered delivered to
Enriquez, Delta has the obligation to pay the bank the corresponding value of Lot 4.
According to the bank, the dation in payment extinguished the loan only to the extent of
the value of the thing delivered. Since Lot 4 would have no value to the bank if it will be
delivered to Enriquez, Delta would remain indebted to that extent.

The Court was not persuaded by this argument. It ruled that like in all contracts, the
intention of the parties to the dation in payment is paramount and controlling. The
contractual intention determines whether the property subject of the dation will be
considered as the full equivalent of the debt and will therefore serve as full satisfaction for
the debt. “The dation in payment extinguishes the obligation to the extent of the value
of the thing delivered, either as agreed upon by the parties or as may be proved, unless
the parties by agreement, express or implied, or by their silence, consider the thing as
equivalent to the obligation, in which case the obligation is totally extinguished.”

In the case at bar, the Dacion en Pago executed by Delta and the bank indicates a clear
intention by the parties that the assigned properties would serve as full payment for Delta’s
entire obligation.

A dacion en pago is governed by the law of sales. Contracts of sale come with warranties,
either express (if explicitly stipulated by the parties) or implied (under Article 1547 et seq.
of the Civil Code). In this case, however, the bank does not even point to any breach of
warranty by Delta in connection with the Dation in Payment. To be sure, the Dation in
Payment has no express warranties relating to existing contracts to sell over the assigned
properties. As to the implied warranty in case of eviction, it is waivable and cannot be
invoked if the buyer knew of the risks or danger of eviction and assumed its consequences.
As the Court has noted earlier, the bank, in accepting the assigned properties as full
payment of Delta’s “total obligation,” has assumed the risk that some of the assigned
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properties are covered by contracts to sell which must be honored under PD 957.

Ramos v. Philippine National Bank
G.R. No. 178218, December 14, 2011

FACTS: Luis Ramos obtained a credit line under an agricultural loan account from
the Philippine National Bank (PNB), Balayan Branch. To secure the loan, the parties
executed a Real Estate Mortgage. The mortgage agreement provided that “This mortgage
shall also stand as security for said obligations and any and all other obligations of the
Mortgagor to the Mortgagee of whatever kind and nature whether such obligations have
been contracted before, during or after the constitution of this mortgage.”

Subsequently, Luis Ramos and PNB entered into a Credit Line Agreement under the
bank’s sugar quedan financing program. Luis Ramos eventually failed to settle his sugar
quedan financing loans; hence, he issued an Authorization to “Philippine National Bank,
Balayan Branch, or any of its duly authorized officer, to dispose and sell all the Quedan
Receipts (Warehouse Receipts) pledged to said bank, after maturity date of the Sugar
Quedan Financing line.”

The spouses Luis Ramos and Ramona Ramos (spouses Ramos) also obtained an
agricultural loan from PNB. Said loan was evidenced by a promissory note issued by the
spouses. The said loan was secured by the Real Estate Mortgage previously executed by
the parties.

The spouses Ramos fully settled the agricultural loan. They then demanded from PNB the
release of the real estate mortgage. PNB, however, refused to heed the spouses’ demand.

The spouses Ramos filed a complaint for Specific Performance against the PNB, Balayan
Branch. The spouses Ramos prayed for the trial court to order PNB to release the real
estate mortgage on their properties and to return to the spouses the TCTs of the properties
subject of the mortgage.

In its Answer, PNB countered that the spouses Ramos had no cause of action against it
since the latter knew that the real estate mortgage secured not only the agricultural loan
but also the other loans the spouses obtained from the bank. Specifically, PNB alleged
that the spouses’ sugar quedan financing loan remained unpaid as the quedans were
dishonored by the warehouseman Noah’s Ark. PNB averred that it filed a civil action
for specific performance against Noah’s Ark involving the quedans and the case was still
pending at that time. As PNB was still unable to collect on the quedans, it claimed that
the spouses Ramos’ loan obligations were yet to be fully satisfied. Thus, PNB argued that
it could not release the real estate mortgage in favor of the spouses.

RTC rendered a decision in favor of the spouses Ramos, holding that that their obligation
with [PNB] has long been paid and satisfied. It held that the authorization issued by
[Luis Ramos] in favor of [PNB], giving the latter the right to dispose and sell the pledged
warehouse receipts/quedans totally terminated the contract of pledge between the
[spouses Ramos] and [PNB]. In effect there was a novation of their agreement and dation
in payment set in between the parties thereby extinguishing the loan obligation of the
[spouses Ramos], as provided in Article 1245 of the Civil Code.
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The Court of Appeals reversed the RTC ruling and held that there was no dation in
payment. It held that the authorization letter merely authorizes “the Philippine National
Bank, Balayan Branch, or any of its duly authorized officer, to dispose and sell all the
Quedan Receipts (Warehouse Receipts) pledge to said bank, after maturity date of the
Sugar Quedan Financing Loan.”

ISSUE: Whether or not there has been payment of the sugar quedan financing loan by
dacion en pago. HELD: NO.

RATIO: The contract of pledge between petitioners and PNB was not terminated by
the authorization letter issued by Luis Ramos in favor of PNB. The status of PNB as a
pledgee of the sugar quedans involved in this case had long been confirmed by the Court
in its Decision in Philippine National Bank v. Sayo, Jr. (G.R. No. 129918, July 9, 1998) and the
same is neither disputed in the instant case. The Court rules in Sayo that:

The creditor, in a contract of real security, like pledge, cannot appropriate
without foreclosure the things given by way of pledge. Any stipulation
to the contrary, termed pactum commissorio, is null and void. The law
requires foreclosure in order to allow a transfer of title of the good given
by way of security from its pledgor, and before any such foreclosure, the
pledgor, not the pledgee, is the owner of the goods. X x X

A close reading of the Authorization executed by Luis Ramos reveals that it was nothing
more than a letter that gave PNB the authority to dispose of and sell the sugar quedans
after the maturity date thereof. As held by the Court of Appeals, the said grant of authority
on the part of PNB is a standard condition in a contract of pledge, in accordance with
the provisions of Article 2087 of the Civil Code that “it is also of the essence of these
contracts that when the principal obligation becomes due, the things in which the pledge
or mortgage consists may be alienated for the payment to the creditor.” More importantly,
Article 2115 of the Civil Code expressly provides that the sale of the thing pledged shall
extinguish the principal obligation, whether or not the proceeds of the sale are equal to
the amount of the principal obligation, interest and expenses in a proper case. As the
Court adverted to in Sayo, it is the foreclosure of the thing pledged that results in the
satisfaction of the loan liabilities to the pledgee of the pledgors. Thus, prior to the actual
foreclosure of the thing pleged, the sugar quedan financing loan in this case is yet to be
settled.

As matters stand, with more reason that PNB cannot be compelled to release the real
estate mortgage and the titles involved therein since the issue of whether the sugar quedan
financing loan will be fully paid through the pledged sugar receipts remains the subject
of pending litigation.

F. Tender of Payment and Consignation
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The Court enumerated the requisites of a valid consignaton: (1) a debt due; (2) the creditor
to whom tender of payment was made refused without just cause to accept the payment,
or the creditor was absent, unknown or incapacitated, or several persons claimed the
same right to collect, or the ttle of the obligaton was lost; (3) the person interested in
the performance of the obligaton was given notce before consignaton was made; (4)
the amount was placed at the disposal of the court; and (5) the person interested in the
performance of the obligaton was given notce afer the consignaton was made.

Dalton v. FGR Realty and Development Corporation
G.R. No, 172577, January 19, 2011

FACTS: Dayrit leased portions of her property to Dalton and Sasam et al. Dayrit
subsequently sold the property to FGR. A few months later, Dayrit and FGR stopped
accepting rental payments because they wanted to terminate the lease agreements with
Dalton and Sasam, et al.

In a complaint, Dalton and Sasam, et al. consigned the rental payments with the RTC.
They failed to notify Dayrit and FGR about the consignation. In several motions,
Dayrit and FGR withdrew the rental payments and reserved the right to question the
validity of the consignation.

Dayrit, FGR and Sasam, et al. entered into compromise agreements wherein they
agreed to abandon all claims against each other. Dalton did not enter into a compromise
agreement with Dayrit and FGR.

ISSUE: Whether there was a valid consignation. HELD: NO.

RATIO: Dalton claims that, “the issue as to whether the consignation made by the
petitioner is valid or not for lack of notice has already been rendered moot and academic
with the withdrawal by the private respondents of the amounts consigned and deposited
by the petitioner as rental of the subject premises.”

The Court ruled that it is impressed. First, in withdrawing the amounts
consigned, Dayrit and FGR expressly reserved the right to question the validity of the
consignation. In Riesenbeck v. Court of Appeals (G.R. No. 90359, June 9, 1992), the Court
held that:

A sensu contrario, when the creditor’s acceptance of the money consigned
is conditional and with reservations, he is not deemed to have waived the
claims he reserved against his debtor. Thus, when the amount consigned
does not cover the entire obligation, the creditor may accept it, reserving
his right to the balance (Tolentino, Civil Code of the Phil., Vol. 1V, 1973
Ed., p. 317, citing 3 Llerena 263). The same factual milieu obtains here
because the respondent creditor accepted with reservation the amount
consigned in court by the petitioner-debtor. Therefore, the creditor is
not barred from raising his other claims, as he did in his answer with
special defenses and counterclaim against petitioner-debtor.

As respondent-creditor’s acceptance of the amount consigned was with
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reservations, it did not completely extinguish the entire indebtedness
of the petitioner-debtor. It is apposite to note here that consignation is
completed at the time the creditor accepts the same without objections,
or, if he objects, at the time the court declares that it has been validly
made in accordance with law.

Second, compliance with the requisites of a valid consignation is mandatory. Failure to
comply strictly with any of the requisites will render the consignation void. Substantial
compliance is not enough.

In Insular Life Assurance Company, Ltd. v. Toyota Bel-Air, Inc. (G.R. No. 137884, March 28,
2008), the Court enumerated the requisites of a valid consignation; (1) a debt due; (2)
the creditor to whom tender of payment was made refused without just cause to accept
the payment, or the creditor was absent, unknown or incapacitated, or several persons
claimed the same right to collect, or the title of the obligation was lost; (3) the person
interested in the performance of the obligation was given notice before consignation was
made; (4) the amount was placed at the disposal of the court; and (5) the person interested
in the performance of the obligation was given notice after the consignation was made.

I11. Loss or Impossibility
I\V. Condonation or Remission
V. Confusion or Merger of Rights
V1. Compensation
A. Concept
B. Kinds
1. As to extent

a. Total
b. Partial

2. As to origin

a. Legal
b. Conventional
¢. Judicial

Montemayor v. Millora
G.R. No. 168251, July 27, 2011

FACTS: Respondent Atty. Vicente D. Millora (Vicente) obtained a loan of £400,000.00
from petitioner Dr. Jesus M. Montemayor (Jesus) as evidenced by a promissory
note executed by Vicente. Subsequently and with Vicente’s consent, the interest rate
was increased to 3.5% or £10,500 a month. For a period of four months, Vicente was
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supposed to pay P42,000 as interest but was able to pay onlyP24,000.00. This was the last
payment Vicente made. Jesus made several demands for Vicente to settle his obligation
but to no avail.

Thus, Jesus filed before the RTC of Quezon City a Complaint for Sum of Money against
Vicente. Vicente filed his Answer interposing a counterclaim for attorney’s fees of not
less than £500,000. Vicente claimed that he handled several cases for Jesus but he was
summarily dismissed from handling them when the instant complaint for sum of money
was filed.

The RTC ordered Vicente to pay Jesus his monetary obligation amounting to £300,000.
plus interest of 12% from the time of the filing of the complaint on August 17, 1993 until
fully paid. At the same time, the trial court found merit in Vicente’s counterclaim and
thus ordered Jesus to pay Vicente his attorney’s fees which is equivalent to the amount
of Vicente’s monetary liability, and which shall be set-off with the amount Vicente is
adjudged to pay Jesus, viz:

WHEREFORE, premises above-considered [sic], JUDGMENT is
hereby rendered ordering defendant Vicente D. Millora to pay plaintiff
Jesus M. Montemayor the sum of £300,000.00 with interest at the rate
of 12% per annum counted from the filing of the instant complaint on
August 17, 1993 until fully paid and whatever amount recoverable from defendant
shall be set off by an equivalent amount awarded by the court on the counterclaim
representing attorney’s fees of defendant on the basis of “quantum meruit” for legal
services previously rendered to plaintiff.

The Court of Appeals affirmed the decision of the RTC in toto.

Jesus contends that the trial court grievously erred in ordering the implementation of the
RTC’s Decision considering that same does fix the amount of attorney’s fees. According
to Jesus, such disposition leaves the matter of computation of the attorney’s fees uncertain
and, hence, the writ of execution cannot be implemented. In this regard, Jesus points out
that not even the Sheriff who will implement said Decision can compute the judgment
awards. Besides, a sheriff is not clothed with the authority to render judicial functions
such as the computation of specific amounts of judgment awards.

ISSUE: Whether or not compensation is possible. HELD: YES, the amount of attorney’s
fees is ascertainable from the RTC Decision.

RATIO: For legal compensation to take place, the requirements set forth in Articles 1278
and 1279 of the Civil Code, quoted below, must be present.

ARTICLE 1278. Compensation shall take place when two persons, in
their own right, are creditors and debtors of each other.

ARTICLE 1279. In order that compensation may be proper, it is
necessary:

(1) That each one of the obligors be bound principally, and that he be at
the same time a principal creditor of the other;
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(2) That both debts consist in a sum of money, or if the things due are
consumable, they be of the same kind, and also of the same quality if the
latter has been stated:;

(3) That the two debts be due;

(4) That they be liquidated and demandable;

(5) That over neither of them there be any retention or controversy,
commenced by third persons and communicated in due time to the
debtor.

“A debt is liquidated when its existence and amount are determined. It is not necessary
that it be admitted by the debtor. Nor is it necessary that the credit appear in a final
judgment in order that it can be considered as liquidated; it is enough that its exact amount
is known. And a debt is considered liquidated, not only when it is expressed already in
definite figures which do not require verification, but also when the determination of the
exact amount depends only on a simple arithmetical operation x x x.”

In Lao v. Special Plans, Inc. (G.R. No. 164791, June 29, 2010), the Court ruled that:

When the defendant, who has an unliquidated claim, sets it up by way
of counterclaim, and a judgment is rendered liquidating such claim, it
can be compensated against the plaintiff’s claim from the moment it is
liquidated by judgment. We have restated this in Solinap v. Hon. Del Rosario
where we held that compensation takes place only if both obligations are
liquidated.

In the instant case, both obligations are liquidated. Vicente has the obligation to pay
his debt due to Jesus in the amount of P300,000.00 with interest at the rate of 12% per
annum counted from the filing of the instant complaint on August 17, 1993 until fully
paid. Jesus, on the other hand, has the obligation to pay attorney’s fees which the RTC
had already determined to be equivalent to whatever amount recoverable from Vicente.
The said attorney’s fees were awarded by the RTC on the counterclaim of Vicente on the
basis of “quantum meruit” for the legal services he previously rendered to Jesus.

In its Decision, the trial court elucidated on how Vicente had established his entitlement
for attorney’s fees based on his counterclaim, which was immediately followed by the
quoted disposition.

The Court found that it is clear that in the execution of the RTC Decision, there are two
parts to be executed. The first part is the computation of the amount due to Jesus. The
second part is the payment of attorney’s fees to Vicente. This is achieved by following
the clear wordings of the above fallo of the RTC Decision which provides that Vicente
is entitled to attorney’s fees which is equivalent to whatever amount recoverable from
him by Jesus. Therefore, whatever amount due to Jesus as payment of Vicente’s debt is
equivalent to the amount awarded to the latter as his attorney’s fees. Legal compensation
or set-off then takes place between Jesus and Vicente and both parties are on even terms
such that there is actually nothing left to execute and satisfy in favor of either party.

d. Facultative
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C. Legal Compensation
D. When Compensation is Not Allowed
E. Compensation of Debts Payable in Different Places
F. Effect of Nullity of Debts to be Compensated
G. Effects of Assignment of Credit
VII. Novation

A. Concept

Union Bank v. Spouses Tiu
(G.R. Nos. 173090-91, September 7, 2011)

FACTS: On November 21, 1995, Union Bank and the spouses Tiu entered into a Credit
Line Agreement (CLA) whereby Union Bank agreed to make available to the spouses Tiu
credit facilities in such amounts as may be approved. From September 22, 1997 to March
26, 1998, the spouses Tiu took out various loans pursuant to this CLA in the total amount
of US$3,632,000.00.

On June 23, 1998, Union Bank advised the spouses Tiu through a letter that, in view of
the existing currency risks, the loans shall be redenominated to their equivalent Philippine
peso amount on July 15, 1998. On July 3, 1998, the spouses Tiu wrote to Union Bank
authorizing the latter to redenominate the loans at the rate of US$1=P41.40 with interest
of 19% for one year.

On December 21, 1999, Union Bank and the spouses Tiu entered into a Restructuring
Agreement. The Restructuring Agreement contains a clause wherein the spouses Tiu
confirmed their debt and waived any action on account thereof.

The restructured amount (P155,364,800.00) is the sum of the following figures:
(1) P150,364,800.00, which is the value of the US$3,632,000.00 loan as redenominated
under the exchange rate of US$1=P41.40; and (2) P£5,000,000.00, an additional loan
given to the spouses Tiu to update their interest payments.

The spouses Tiu undertook to pay the total restructured amount (P104,668,741.00) via
three loan facilities (payment schemes).

Asserting that the spouses Tiu failed to comply with the payment schemes set up in the
Restructuring Agreement, Union Bank initiated extrajudicial foreclosure proceedings on
the residential property of the spouses Tiu. The property was to be sold at public auction
on July 18, 2002.

ISSUE: Whether or not the Restructuring Agreement is valid and, as such, a valid and
binding novation of loans of the spouses Tiu entered into from September 22, 1997 to
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March 26, 1998. HELD: YES.

RATIO: Union Bank did not dispute that the spouses Tiu received the loaned amount
of US$3,632,000.00 in Philippine pesos, not dollars, at the prevailing exchange rate of
US$1=P26. However, Union Bank claimed that this did not change the true nature of the
loan as a foreign currency loan, and proceeded to illustrate in its Memorandum that the
spouses Tiu obtained favorable interest rates by opting to borrow in dollars (but receiving
the equivalent peso amount) as opposed to borrowing in pesos.

The Court agreed with Union Bank on this point. Although indeed, the spouses Tiu
received peso equivalents of the borrowed amounts, the loan documents presented as
evidence, i.e., the promissory notes, expressed the amount of the loans in US dollars and
not in any other currency. This clearly indicated that the spouses Tiu were bound to pay
Union Bank in dollars, the amount stipulated in said loan documents. Thus, before the
Restructuring Agreement, the spouses Tiu were bound to pay Union Bank the amount of
US$3,632,000.00 plus the interest stipulated in the promissory notes, without converting
the same to pesos. The spouses Tiu, who were in the construction business and appeared
to be dealing primarily in Philippine currency, should therefore purchase the necessary
amount of dollars to pay Union Bank, who could have justly refused payment in any
currency other than that which was stipulated in the promissory notes.

The Court disagreed with the finding of the Court of Appeals that the testimony of
Lila Gutierrez, which merely attested to the fact that the spouses Tiu received the peso
equivalent of their dollar loan, proves the intention of the parties that such loans should
be paid in pesos. If such had been the intention of the parties, the promissory notes could
have easily indicated the same.

Such stipulation of payment in dollars is not prohibited by any prevailing law or
jurisprudence at the time the loans were taken. In this regard, Article 1249 of the Civil
Code provides:

Art. 1249. The payment of debts in money shall be made in the currency
stipulated, and if it is not possible to deliver such currency, then in the
currency which is legal tender in the Philippines.

Although the Civil Code took effect on August 30, 1950, jurisprudence had upheld the
continued effectivity of Republic Act No. 529, which took effect earlier on June 16, 1950.
Pursuant to Section 1 of Republic Act No. 529, any agreement to pay an obligation in
a currency other than the Philippine currency is void; the most that could be demanded
is to pay said obligation in Philippine currency to be measured in the prevailing rate of
exchange at the time the obligation was incurred. On June 19, 1964, Republic Act No.
4100 took effect, modifying Republic Act No. 529 by providing for several exceptions to
the nullity of agreements to pay in foreign currency.

On April 13, 1993, Central Bank Circular No. 1389 was issued, lifting foreign exchange
restrictions and liberalizing trade in foreign currency. In cases of foreign borrowings and
foreign currency loans, however, prior Bangko Sentral approval was required. On July
5, 1996, Republic Act No. 8183 took effect, expressly repealing Republic Act No. 529 in
Section 2 thereof. The same statute also explicitly provided that parties may agree that
the obligation or transaction shall be settled in a currency other than Philippine currency
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at the time of payment.

Although the Credit Line Agreement between the spouses Tiu and Union Bank was
entered into on November 21, 1995, when the agreement to pay in foreign currency
was still considered void under Republic Act No. 529, the actual loans, as shown in the
promissory notes, were taken out from September 22, 1997 to March 26, 1998, during
which time Republic Act No. 8183 was already in effect.

Having established that Union Bank and the spouses Tiu validly entered into dollar loans,
the conclusion of the Court of Appeals that there were no dollar loans to novate into peso
loans must necessarily fail.

Similarly, the Court of Appeals’ pronouncement that the novation was not supported by
any cause or consideration is likewise incorrect. This conclusion suggests that when the
parties signed the Restructuring Agreement, Union Bank got something out of nothing or
that the spouses Tiu received no benefit from the restructuring of their existing loan and
was merely taken advantage of by the bank. It is important to note at this point that in the
determination of the nullity of a contract based on the lack of consideration, the debtor
has the burden to prove the same. Article 1354 of the Civil Code provides that “[a]though
the cause is not stated in the contract, it is presumed that it exists and is lawful, unless the
debtor proves the contrary.”

In the case at bar, the Restructuring Agreement was signed at the height of the financial
crisis when the Philippine peso was rapidly depreciating. Since the spouses Tiu were bound
to pay their debt in dollars, the cost of purchasing the required currency was likewise swiftly
increasing. If the parties did not enter into the Restructuring Agreement in December
1999 and the peso continued to deteriorate, the ability of the spouses Tiu to pay and the
ability of Union Bank to collect would both have immensely suffered. As shown by the
evidence presented by Union Bank, the peso indeed continued to deteriorate, climbing
to US$1=P50.01 on December 2000. Hence, in order to ensure the stability of the loan
agreement, Union Bank and the spouses Tiu agreed in the Restructuring Agreement to
peg the principal loan at £150,364,800.00 and the unpaid interest at £5,000,000.00.

The Court therefore ruled that the Restructuring Agreement is valid and, as such, a valid

and binding novation of loans of the spouses Tiu entered into from September 22, 1997
to March 26, 1998 which had a total amount of US$3,632,000.00.

B. Kinds

C. Requisites

In order for novaton to take place, the concurrence of the following requisites is
indispensable:

There must be a previous valid obligaton.

The partes concerned must agree to a new contract.
The old contract must be extnguished.

There must be a valid new contract.

PN PE
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Philippine Realty and Holdings Corporation v. Ley Construction and

Development Corporation
G.R. Nos. 165548 and 167879, June 13, 2011

FACTS: LCDC was the project contractor for the construction of several buildings for
PRHC, the project owner. Engineer Abcede was the project construction manager of
PRHC, while Santos was its general manager and vice-president for operations.

Sometime between April 1988 and October 1989, the two corporations entered into
four major construction projects, as evidenced by four duly notarized “construction
agreements.” LCDC committed itself to the construction of the buildings needed by
PRHC, which in turn committed itself to pay the contract price agreed upon. These
were the four construction projects the parties entered into involving a Project 1, Project
2, Project 3 (all of which involve the Alexandra buildings) and a Tektite Building. The
terms embodied in the afore-listed construction agreements were almost identical. Each
agreement provided for a fixed price to be paid by PRHC for every project.

All the aforementioned agreements contain the following provisions:
ARTICLE IV - CONTRACT PRICE

The Contract Price shall not be subject to escalation except due to
work addition, (approved by the OWNER and the ARCHITECT) and to
official increase in minimum wage as covered by the Labor Adjustment
Clause below. All costs and expenses over and above the Contract Price
except as provided in Article V hereof shall be for the account of the
CONTRACTOR. It is understood that there shall be no escalation on
the price of materials. However, should there be any increase in minimum
daily wage level, the adjustment on labor cost only shall be considered
based on conditions as stipulated below.

In the course of the construction of the Tektite Building, it became evident to both parties
that LCDC would not be able to finish the project within the agreed period. Thus, through
its president, LCDC met with Abcede to discuss the cause of the delay. LCDC explained
that the unanticipated delay in construction was due mainly to the sudden, unexpected
hike in the prices of cement and other construction materials. It claimed that, without a
corresponding increase in the fixed prices found in the agreements, it would be impossible
for it to finish the construction of the Tektite Building.

Both parties agreed that their foremost objective should be to ensure that the Tektite
Building project would be completed. To achieve this goal, they entered into another
agreement. Abcede asked LCDC to advance the amount necessary to complete
construction. Its president acceded, on the absolute condition that it be allowed to
escalate the contract price. It wanted PRHC to allow the escalation and to disregard the
prohibition contained in Article VII of the agreements. Abcede replied that he would
take this matter up with the board of directors of PRHC.

The board of directors turned down the request for an escalation agreement. Neither
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PRHC nor Abcede gave notice to LCDC of the alleged denial of the proposal. However,
on 9 August 1991 Abcede sent a formal letter to LCDC, asking for its conformity, to the
effect that should it infuse P36 million into the project, a contract price escalation for the
same amount would be granted in its favor by PRHC.

LCDC proceeded with the construction of the Tektite Building, expending the entire
amount necessary to complete the project. From August to December 1991, it infused
amounts totaling P 38,248,463.92. These amounts were not deposited into the joint
account of LCDC and PRHC, but paid directly to the suppliers upon the instruction of
Santos.

LCDC religiously submitted to PRHC monthly reports that contained the amounts of
infusion it made from the period August 1991 to December 1991. PRHC never replied
to any of these monthly reports.

On 20 January 1992, LCDC wrote a letter addressed to Santos stating that it had already
complied with its commitment as of 31 December 1991 and was requesting the release
of P 2,248,463.92. PRHC never replied to this letter.

In aletter dated 8 September 1992, when 96.43% of Tektite Building had been completed,
LCDC requested the release of the P 36 million escalation price. PRHC did not reply, but
after the construction of the building was completed, it conveyed its decision in a letter
on 7 December 1992. That decision was to set off, in the form of liquidated damages, its
claim to the supposed liability of LCDC.

In a letter dated 18 January 1993, LCDC, through counsel, demanded payment of the
agreed escalation price of P 36 million. In its reply on 16 February 1993, PRHC suddenly
denied any liability for the escalation price. In the same letter, it claimed that LCDC had
incurred 111 days of delay in the construction of the Tektite Building and demanded that
the latter pay P 39,326,817.15 as liquidated damages. T his claim was set forth in PRHC’s
earlier 7 December 1992 letter.

ISSUE: Whether or not a valid escalation agreement was entered into by the parties.
HELD: YES.

RATIO: The construction agreements, including the Tektite Building agreement,
expressly prohibited any increase in the contracted price. It can be inferred from this
prohibition that the parties agreed to place all expenses over and above the contracted
price for the account of the contractor. PRHC claimed that since its board of directors
never acceded to the proposed escalation agreement, the provision in the main agreement
prohibiting any increase in the contract price stands.

LCDC, on the other hand, claimed that the fact that any increase in the contract price
is prohibited under the Tektite Building agreement does not invalidate the parties’
subsequent decision to supersede or disregard this prohibition. It argued that all the
documentary and testimonial evidence it presented clearly established the existence of
a P 36 million escalation agreement.

All throughout the existence and execution of the construction agreements, it was the
established practice of LCDC, each time it had concerns about the projects or something
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to discuss with PRHC, to approach Abcede and Santos as representatives of the latter
corporation. As far as LCDC was concerned, these two individuals were the fully
authorized representatives of PRHC. Thus, when they entered into the P 36 million
escalation agreement with LCDC, PRHC effectively agreed thereto.

In fact, correspondences to the construction manager that were addressed to or that had
to be noted by PRHC were most of the time coursed through and noted by Santos.
Likewise, its correspondences to LCDC were signed by him alone. In addition, LCDC
was able to establish that Abcede and Santos had signed, on behalf of PRHC, other
documents that were almost identical to the questioned letter-agreement. The Court did
not find with fault LCDC for relying on the representation of PRHC that the authority
to contract with the former, in matters relating to the construction agreements, resided in
Abcede and Santos.

Novation

Consequently, the Court ruled that the escalation agreement entered into by LCDC and
Abcede is a valid agreement that PRHC is obligated to comply with. This escalation
agreement — whether written or verbal — has lifted, through novation, the prohibition
contained in the Tektite Building Agreement.

The Supreme Court emphasized that in order for novation to take place, the concurrence
of the following requisites is indispensable:

There must be a previous valid obligation.

The parties concerned must agree to a new contract.
The old contract must be extinguished.

There must be a valid new contract.

el N

All the aforementioned requisites were present in this case. The obligation of both parties
not to increase the contract price in the Tektite Building Agreement was extinguished,
and a new obligation increasing the old contract price by P 36 million was created by the
parties to take its place.

This liability of PRHC for unjust enrichment, however, has a ceiling. The escalation
agreement entered into was for P 36 million—the maximum amount that LCDC
contracted itself to infuse and that PRHC agreed to reimburse. Thus, the Court of
Appeals was correct in ruling that the P 2,248,463.92 infused by LCDC over and above
the P 36 million should be for its account, since PRHC never agreed to pay anything
beyond the latter amount. While PRHC benefited from this excess infusion, this did not
result in its unjust enrichment, as defined by law.

The Court elucidated that unjust enrichment exists “when a person unjustly retains a
benefit to the loss of another, or when a person retains money or property of another
against the fundamental principles of justice, equity and good conscience.” Under Art.
22 of the Civil Code, there is unjust enrichment when (1) a person is unjustly benefited,
and (2) such benefit is derived at the expense of or with damages to another. The term is
further defined thus:

Unjust enrichment is a term used to depict result or effect of failure
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to make remuneration of or for property or benefits received under
circumstances that give rise to legal or equitable obligation to account for
them; to be entitled to remuneration, one must confer benefit by mistake,
fraud, coercion, or request.

In order for an unjust enrichment claim to prosper, one must not only prove that the other
party benefited from one’s efforts or the obligations of others; it must also be shown that
the other party was unjustly enriched in the sense that the term “unjustly” could mean
“illegally” or “unlawfully.” LCDC was aware that the escalation agreement was limited
to P36 million. It is not entitled to remuneration of the excess, since it did not confer this
benefit by mistake, fraud, coercion, or request. Rather, it voluntarily infused the excess
amount with full knowledge that PRHC had no obligation to reimburse it.

D. Effects

E. Effect of the Status of the Original or New Obligation

F. Objective Novation

G. Subjective Novation

1. By change of debtor

2. By change of creditor: Subrogation of a third person in the
rights of the creditor

a. Conventional subrogation
b. Legal subrogation

Subrogaton is either “legal” or “conventonal.” Legal subrogaton is an equitable doctrine
and arises by operaton of the law, without any agreement to that efect executed between
the partes; conventonal subrogaton rests on a contract, arising where “an agreement is
made that the person paying the debt shall be subrogated to the rights and remedies of the
original creditor.”

Republic Flour Mills Corporation v. Forbes Factors, Inc.
G.R. No. 152313, October 19, 2011

FACTS: In a contract, respondent was appointed as the exclusive Philippine indent
representative of Richco Rotterdam B.V. (Richco), a foreign corporation, in the sale of the
latter’s commodities. Under one of the terms of the contract, respondent was to assume
the liabilities of all the Philippine buyers, should they fail to honor the commitments
on the discharging operations of each vessel, including the payment of demurrage and
other penalties. In such instances, Richco shall have the option to debit the account of
respondent corresponding to the liabilities of the buyers, and respondent shall then be
deemed to be subrogated to all the rights of Richco against these defaulting buyers.

Petitioner purchased Canadian barley and soybean meal from Richco. The latter
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thereafter chartered four (4) vessels to transport the products to the Philippines. Each of
the carrier bulk cargoes was covered by a Contract of Sale executed between respondent
as the seller and duly authorized representative of Richco and petitioner as the buyer.
The four contracts specifically referred to the charter party in determining demurrage
or dispatch rate. The contract further provided that petitioner guarantees to settle any
demurrage due within one (1) month from respondent’s presentation of the statement.

Upon delivery of the barley and soybean meal, petitioner failed to discharge the cargoes
from the four (4) vessels at the computed allowable period to do so. Thus, it incurred a
demurrage amounting to a total of US$193,937.41.

On numerous occasions, on behalf of Richco, respondent demanded from petitioner the
payment of the demurrage, to no avail. Respondent filed a Complaint for demurrage and
damages against petitioner. Meanwhile, the latter raised the defense that the delay was
due to respondent’s inefficiency in unloading the cargo.

ISSUE: Whether respondent has the right to demand payment of demurrage fees.
HELD: YES.

RATIO: The Court ruled in the affirmative. Petitioner asserts that, by definition,
demurrage is the sum fixed by the contract of carriage as remuneration to the ship owner
for the detention of the vessel beyond the number of days allowed by the charter party.
Thus, since respondent is not the ship owner, it has no right to demand the payment
of demurrage and has no personality to bring the claim against petitioner. respondent
unequivocally established that Richco charged to it the demurrage due from petitioner.
Thus, at the moment that Richco debited the account of respondent, the latter is deemed
to have subrogated to the rights of the former, who in turn, paid demurrage to the ship
owner. It is therefore immaterial that respondent is not the ship owner, since it has been
able to prove that it has stepped into the shoes of the creditor.

Subrogation is either “legal” or “conventional.” Legal subrogation is an equitable doctrine
and arises by operation of the law, without any agreement to that effect executed between
the parties; conventional subrogation rests on a contract, arising where *“an agreement is
made that the person paying the debt shall be subrogated to the rights and remedies of
the original creditor.” The case at bar is an example of legal subrogation, the petitioner
and respondent having no express agreement on the right of subrogation. Thus, it is of
no moment that the Contracts of Sale did not expressly state that demurrage shall be paid
to respondent. By operation of law, respondent has become the real party-in-interest to
pursue the payment of demurrage.

TITLE Il. CONTRACTS
Chapter I. General Provisions
A. Definition
B. Elements

C. Characteristics
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1. Obligatory force

Unless the contract is subsequently rescinded on valid grounds or the partes mutually
terminate them, the same remain valid and enforceable.

Anton v. Oliva
G.R. No. 182563, April 11, 2011

FACTS: Three Memoranda of Agreement (MOA) were entered in to by the spouses
Oliva and the spouses Anton. Gladys Miriam Anton is the daughter of the spouses Oliva.
Jose Miguel Anton, married to Gladys Miriam, is their son-in-law.

The Agreement provided for the setting-up of a business partnership covering three
fast food stores, known as “Pinoy Toppings.” The Spouses Oliva advanced money, in
exchange they were entitled to a percentage share in the net profits of the three stores, at
varying rates.

The spouses Oliva initially received their respective shares, but after some years, the
Antons altogether stopped giving the Olivas their share in the net profits of the three
stores. The Olivas demanded an accounting of partnership funds but, in response, Jose
Miguel terminated their partnership agreements.

Answering their Complaint, Jose Miguel alleged that they never had a partnership with
the Olivas, and that they merely borrowed money which amount they have already fully
paid.

The RTC and CA found that, based on the terms of the MOAs and the circumstances
surrounding its implementation, the relationship between the Olivas and the Antons was
one of creditor-debtor, not of partnership.

ISSUE: Whether the CA erred in holding that, notwithstanding the absence of a
partnership between the Olivas and the Antons, the latter have the obligation to pay the
former their shares of the net profits of the three stores plus legal interest on those shares
until they have been paid. HELD: NO.

RATIO: To begin with, the Court will not disturb the finding of both the RTC and
the CA that, based on the terms of the MOAs and the circumstances surrounding its
implementation, the relationship between the Olivas and the Antons was one of creditor-
debtor, not of partnership. The finding is sound since, although the MOA denominated the
Olivasas “partners.” the amounts they gave did not appear to be capital contributions to the
establishment of the stores. Indeed, the stores had to pay the amounts back with interests.

Moreover, the MOAs forbade the Olivas from interfering with the running of the stores.
At any rate, none of the parties has made an issue of the common finding of the courts
below respecting the nature of their relationship.

As the CA correctly held, although the Olivas were mere creditors, not partners, the
Antons agreed to compensate them for the risks they had taken. The Olivas gave the loans
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with no security and they were to be paid such loans only if the stores made profits. Had the
business suffered losses and could not pay what it owed, the Olivas would have ultimately
assumed those loses just by themselves. Still there was nothing illegal or immoral about
this compensation scheme. Thus, unless the MOAs are subsequently rescinded on valid
grounds or the parties mutually terminate them, the same remain valid and enforceable.

The CA also correctly ruled that, since the Olivas were mere creditors, not partners, they
had no right to demand that the Antons make an accounting of the money loaned out to
them. Still, the Olivas were entitled to know from the Antons how much net profits the
three stores were making annually since the Olivas were entitled to certain percentages
of those profits.

2. Mutuality

The unilateral determinaton and impositon of the increased ratesis violatve of the principle
of mutuality of contracts under Art. 1308 of the Civil Code. Any contract which appears to
be heavily weighed in favor of one of the partes so as to lead to an unconscionable result,
thus partaking of the nature of a contract of adhesion, is void. Any stpulaton regarding the
validity or compliance of the contract leF solely to the will of one of the partes is likewise
invalid.

There can be no contract without the mutual assent of the partes. Thus, contract changes
must be made with the consent of the contractng partes, especially when it afects an
important aspect of the agreement.

Philippine Savings Bank v. Castillo
G.R. No. 193178, May 30, 2011

FACTS: The Castillo and Capati spouses obtained a loan, with real estate mortgage over
their properties, from Philippine Savings Bank. The promissory note provided, among
others:

xxx the rate of interest herein provided (17% p.a.) shall be subject to
review and/or adjustment every 90 days.

XXX

The rate of interest and/or bank charges herein stipulated, during
the terms of this promissory note, its extensions, renewals or other
modifications, may be increased, decreased or otherwise changed from
time to time within the rate of interest and charges allowed under present
or future law/s and/or government regulation/s as the Philippine Savings
Bank may prescribe for its debtors.

The bank increased and decreased the rate of interest, the highest of which was 29% and
the lowest was 15.5% p.a. The spouses were notified in writing of these changes in the
interest rate. They neither gave their confirmation thereto nor did they formally question
the changes. However, Mr. Castillo sent several letters requesting for the reduction of the
interest rates. The bank denied these requests.
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ISSUE: Whether or not the modifications in the interest rates are unreasonable. HELD:
YES.

RATIO: According to the Court, the unilateral determination and imposition of the
increased rates was violative of the principle of mutuality of contracts under Art. 1308,
CC. In this case, the increase or decrease of interest rates hinged solely on the discretion
of the bank. Any contract which appear to be heavily weighed in favor of one of the
parties so as to lead to an unconscionable result, thus partaking of the nature of a contract
of adhesion, is void. Any stipulation regarding the validity or compliance of the contract
left solely to the will of one of the parties is likewise invalid.

The conformity letter signed by the spouses did not pertain to the modification of the
interest rates, but rather only to the amendment of the interest rate review period from
90 days to 30 days. The conformity of the spouses with respect to the shortening of the
interest rate review period was separate and distinct from and cannot substitute for their
required conformity with respect to the modification of the interest rate itself.

The Court emphasized the basic rule that there can be no contract without the mutual
assent of the parties. Thus, contract changes must be made with the consent of the
contracting parties, especially when it affects an important aspect of the agreement. In
the case of loan contracts, the interest rate is undeniably always a vital component.

Escalation clauses are generally valid and do not contravene public policy. To prevent any
one-sidedness, there should be a corresponding de-escalation clause that would authorize
a reduction in the interest rates corresponding to downward changes made by law or by
the Monetary Board. In this case, a de-escalation clause is provided, by virtue of which
the bank had lowered its rates.

Nevertheless, the validity of the escalation clause did not give the bank the unbridled right
to unilaterally adjust interest rates. The adjustment should have still been subjected to the
mutual agreement of the contracting parties.

Thus, the Court ordered the bank to refund the amount of interest that it had illegally
imposed upon the spouses.

3. Relativity
a) Contracts take effect only between the parties, their

assigns and heirs

BPI1 Family Savings Bank, Inc. v. Golden Power Diesel Sales Center, Inc.
G.R. No. 176019, January 12, 2011

RULING: In this case, the Supreme Court reiterated the ruling in China Banking Corporation
v. Lozada (G.R. No. 164919, July 4, 2008):

It is thus settled that the buyer in a foreclosure sale becomes the absolute
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owner of the property purchased if it is not redeemed during the period
of one year after the registration of the sale. As such, he is entitled to the
possession of the said property and can demand it at any time following
the consolidation of ownership in his name and the issuance to him of a
new transfer certificate of title. The buyer can in fact demand possession
of the land even during the redemption period except that he has to post
a bond in accordance with Section 7 of Act No. 3135, as amended. No
such bond is required after the redemption period if the property is not
redeemed. Possession of the land then becomes an absolute right of the
purchaser as confirmed owner. Upon proper application and proof of
title, the issuance of the writ of possession becomes a ministerial duty of
the court.

Thus, the general rule is that a purchaser in a public auction sale of a foreclosed property
is entitled to a writ of possession and, upon an ex parte petition of the purchaser, it is
ministerial upon the trial court to issue the writ of possession in favor of the purchaser.

The possession of the property shall be given to the purchaser or last redemptioner by the
same officer unless a third party is actually holding the property adversely to the judgment
obligor.

Therefore, in an extrajudicial foreclosure of real property, when the foreclosed property
is in the possession of a third party holding the same adversely to the judgment obligor,
the issuance by the trial court of a writ of possession in favor of the purchaser of said real
property ceases to be ministerial and may no longer be done ex parte. The procedure is for
the trial court to order a hearing to determine the nature of the adverse possession. For
the exception to apply, however, the property need not only be possessed by a third party,
but also held by the third party adversely to the judgment obligor.

In China Bank v. Lozada (supra), the Court discussed the meaning of “a third party who is
actually holding the property adversely to the judgment obligor.” The Court stated:

The exception provided under Section 33 of Rule 39 of the Revised Rules
of Courtcontemplates asituation in which athird party holds the property
by adverse title or right, such as that of a co-owner, tenant or usufructuary.
The co-owner, agricultural tenant, and usufructuary possess the property
in their own right, and they are not merely the successor or transferee of
the right of possession of another co-owner or the owner of the property.

In this case, respondents, being successors-in-interest to the debtor by virtue of the contract
of sale, cannot claim that their right to possession over the properties is analogous to
any of these. Respondents cannot assert that their right of possession is adverse to that
of CEDEC when they have no independent right of possession other than what they
acquired from CEDEC. Since respondents are not holding the properties adversely to
CEDEC, being the latter’s successors-in-interest, there was no reason for the trial court to
order the suspension of the implementation of the writ of possession.

160 THE IBP JOURNAL



Survey of Supreme Court Decisions on Obligations and Contracts

b) No one may contract in the name of another
D. Parties
1. Auto-contracts
2. Freedom to contract
3. What they may not stipulate
a. Contrary to law

1) pactum commissorium

Pactum commissorium is “a stpulaton empowering the creditor to appropriate the thing
given as guaranty for the fulfliment of the obligaton in the event the obligor fails to live up
to his undertakings, without further formality, such as foreclosure proceedings, and a public
sale.” “The elements of pactum commissorium, which enable the mortgagee to acquire
ownership of the mortgaged property without the need of any foreclosure proceedings,
are: (1) there should be a property mortgaged by way of security for the payment of the
principal obligaton, and (2) there should be a stpulaton for automatc appropriaton by the
creditor of the thing mortgaged in case of non-payment of the principal obligaton within
the stpulated period.”

Edralin v. Philippine Veterans Bank
G.R. No. 168523, March 9, 2011

FACTS: Respondent granted petitioners a loan, secured by a real estate mortgage.
Petitioners failed to pay their obligation. Thus, respondent extrajudicially foreclosed the
mortgage. The property was sold at a public auction. Respondent emerged as the highest
bidder and was issued the corresponding Certificate of Sale. Upon petitioners’ failure
to redeem the property during the one-year period provided for under Act No. 3135,
respondent acquired absolute ownership of the property. However, petitioners failed to
vacate and surrender possession of the property. Thus, respondent filed a petition for the
issuance of writ of possession.

ISSUES: Whether the consolidation of title was done in accordance with law. HELD:
YES.

Petitioners argued that Veterans Bank was not entitled to a writ of possession because
it failed to properly consolidate its title over the subject property. They maintained that
the Deed of Sale executed by the Veterans Bank in the bank’s own favor during the
consolidation of title constitutes a pactum commissorium, which is prohibited under Article
2088 of the Civil Code.

RATIO: The Court found no merit to the petitioners’ argument. Pactum commissorium is
“a stipulation empowering the creditor to appropriate the thing given as guaranty for the
fulfillment of the obligation in the event the obligor fails to live up to his undertakings,
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without further formality, such as foreclosure proceedings, and a public sale.” “The
elements of pactum commissorium, which enable the mortgagee to acquire ownership of
the mortgaged property without the need of any foreclosure proceedings, are: (1) there should be
a property mortgaged by way of security for the payment of the principal obligation,
and (2) there should be a stipulation for automatic appropriation by the creditor of the
thing mortgaged in case of non-payment of the principal obligation within the stipulated
period.”

The second element is missing to characterize the Deed of Sale as a form of pactum
commissorium. Veterans Bank did not, upon the petitioners’ default, automatically acquire
or appropriate the mortgaged property for itself. On the contrary, the Veterans Bank
resorted to extrajudicial foreclosure and was issued a Certificate of Sale by the sheriff
as proof of its purchase of the subject property during the foreclosure sale. That Veterans
Bank went through all the stages of extrajudicial foreclosure indicates that there was
NO pactum commissorium.
2) pactum leonina
3) pactum de non alienando
b. Contrary to morals
c. Contrary to good customs
d. Contrary to public order
e. Contrary to public policy
E. Classification

F. Stages

G. As distinguished from a perfected promise and an imperfect promise
(policitation)

H. With respect to third persons

Chapter Il. Essential Requisites of Contracts
A. Consent
1. Requisites

a. Must be manifested by the concurrence of the offer and
acceptance

b. Necessary legal capacity of the parties

c. The consent must be intelligent, free, spontaneous and
real
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1) Effect
2) Vice of consent
a) Mistake or error
i. kinds

ii. When one of the parties is unable
to read

Art. 1332 of the Civil Code can only be invoked when the party specifes which of the
stpulatons of the contract he had difFculty or defciency in understanding.

Ina Calilap-Asmeron v. Development Bank of the Philippines, et al.

(supra)

ISSUE: Whether or not Art. 1332 of the Civil Code can be invoked by the petitioner.
HELD: NO.

RATIO: The Court ruled that Art. 1332 was not applicable in this case. It noted that
the petitioner did not specify which of the stipulations of the deed of conditional sale
she had difficulty or deficiency in understanding. Her generalized averment of having
been misled should, therefore, be brushed aside as nothing but a last attempt to salvage
a hopeless position. The Court was of the impression that the stipulations of the deed
of conditional sale were simply worded and plain enough for even one with a slight
knowledge of English to easily understand. The petitioner was not illiterate. She had
appeared to the trial court to be educated, its cogent observation of her as “lettered”
being based on how she had composed her correspondences to DBP. Her testimony also
revealed that she had no difficulty understanding English.

iii. Inexcusable mistake
b) Violence and intimidation
¢) Undue influence
d) Fraud or dolo
e) Misrepresentation
f) Simulation of Contracts
B. Object of Contracts
1. What may be the objects of contracts

2. Requisite — must be determinate as to its kind
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The requirement that a sale must have for its object a determinate thing is satsfed as long
as, at the tme the contract is entered into, the object of the sale is capable of being made
determinate without the necessity of a new or further agreement between the partes.

Carabeo v. Dingco
G.R. No. 190823, April 4, 2011

RULING: In this case involving a contract couched as follows:

Na ako ay may isang partial na lupa na matatagpuan sa Purok 111,
Tugatog, Orani Bataan, na may sukat na 27 x 24 metro kuwadrado, ang
nasabing lupa ay may sakop na dalawang punong santol at isang punong
mangga, kaya't ako ay nakipagkasundo sa mag-asawang Norby Dingco
at Susan Dingco na ipagbili sa kanila ang karapatan ng nasabing lupa sa
halagang P38,000.00.

The seller maintained that the object of the contract is an indeterminable thing. That
the kasunduan did not specify the technical boundaries of the property did not render the
sale a nullity. The requirement that a sale must have for its object a determinate thing is
satisfied as long as, at the time the contract is entered into, the object of the sale is capable
of being made determinate without the necessity of a new or further agreement between
the parties. As the above-quoted portion of the kasunduan showed, there was no doubt
that the object of the sale is determinate or at least determinable.

3. What may not be the objects of contracts

C. Cause of Contracts

When there is a right to redeem, inadequacy of price should not be material because the
judgment debtor may re-acquire the property or else sell his right to redeem and thus
recover any loss he claims to have sufered by reason of the price obtained at the executon
sale.

BPI Family Savings Bank v. Avenido
G.R. No. 175816, December 7, 2011

FACTS: BPI Family filed with the RTC a Complaint for Collection of Deficiency of
Mortgage Obligation with Damages against the spouses Avenido.

BPI Family alleged in its Complaint that pursuant to a Mortgage Loan Agreement, the
spouses Avenido obtained from the bank a loan in the amount of £2,000,000.00, secured
by a real estate mortgage on a parcel of land situated in Bais City (mortgaged/foreclosed
property). The spouses Avenido failed to pay their loan obligation despite demand,
prompting BPI Family to institute before the Sheriff of Bais City extrajudicial foreclosure
proceedings over the mortgaged property, in accordance with Act No. 3135, otherwise
known as an Act to Regulate the Sale of Property under Special Powers Inserted in or
Annexed to Real Estate Mortgages. At the public auction sale, BP1 Family was the highest

164 THE IBP JOURNAL



Survey of Supreme Court Decisions on Obligations and Contracts

bidder for the foreclosed property. The bid price of £2,142,616.00 of BPI Family was
applied as partial payment of the mortgage obligation of the spouses Avenido, which
had amounted to £2,917,381.43 on the date of the public auction sale, thus, still leaving
an unpaid amount of P794,765.43. The Certificate of Sale dated March 8, 1999 was
registered on the TCT of the land.

BPI Family prayed that the RTC order the spouses Avenido to pay the deficiency of their
mortgage obligation amounting to £794,765.43, plus legal interest thereon from the date
of the filing of the Complaint until full payment.

The spouses Avenido averred therein that they had already paid a substantial amount
to BPI Family, which could not be less than £1,000,000.00, but due to the imposition
by BPI Family of unreasonable charges and penalties on their principal obligation, their
payments seemed insignificant.

ISSUE: Whether or not BPI was entitled to deficiency judgment. HELD: NO.

RATIO: The Court explained in Prudential Bank v. Martinez (G.R. No. 51768, September
14, 1990) that:

[T]he fact that the mortgaged property was sold at an amount less than its
actual market value should not militate against the right to such recovery.
We fail to see any disadvantage going for the mortgagor. On the contrary,
a mortgagor stood to gain with a reduced price because he possesses
the right of redemption. When there is the right to redeem, inadequacy
of price should not be material, because the judgment debtor may
reacquire the property or also sell his right to redeem and thus recover
the loss he claims to have suffered by the reason of the price obtained at
the auction sale. Generally, in forced sales, low prices are usually offered
and the mere inadequacy of the price obtained at the sheriff’s sale unless
shocking to the conscience will not be sufficient to set aside a sale if there
is no showing that in the event of a regular sale, a better price can be
obtained.

It elucidated further in New Sampaguita Builders Construction Inc. v. Philippine National Bank
(G.R. No. 148753, July 30, 2004) that:

In the accessory contract of real mortgage, in which immovable property
or real rights thereto are used as security for the fulfillment of the
principal loan obligation, the bid price may be lower than the property’s
fair market value. In fact, the loan value itself is only 70 percent of
the appraised value. As correctly emphasized by the appellate court, a
low bid price will make it easier for the owner to effect redemption by
subsequently reacquiring the property or by selling the right to redeem
and thus recover alleged losses. X X X.

In Hulst v. PR Builders, Inc. (G.R. No. 156364, September 3, 2007), the Supreme Court
reiterated that:

[G]ross inadequacy of price does not nullify an execution sale. In an
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ordinary sale, for reason of equity, a transaction may be invalidated on
the ground of inadequacy of price, or when such inadequacy shocks
one’s conscience as to justify the courts to interfere; such does not follow
when the law gives the owner the right to redeem as when a sale is made
at public auction, upon the theory that the lesser the price, the easier it
is for the owner to effect redemption. When there is a right to redeem,
inadequacy of price should not be material because the judgment
debtor may re-acquire the property or else sell his right to redeem and
thus recover any loss he claims to have suffered by reason of the price
obtained at the execution sale. Thus, respondent stood to gain rather
than be harmed by the low sale value of the auctioned properties because
it possesses the right of redemption. x x X.

In line with the foregoing jurisprudence, the Court refused to consider the question
of sufficiency of the winning bid price of BPI Family for the foreclosed property; and
affirmed the application of said winning bid in the amount of £2,142,616.00 against the
total outstanding loan obligation of the spouses Avenido by March 8, 1999 in the sum
of P2,598,452.80, thus, leaving a deficiency of P455,836.80. BPI Family may still collect
the said deficiency without violating the principle of unjust enrichment, as opined by the
Court of Appeals.

Chapter Il1l. Form of Contracts
Chapter IV. Reformation of Instruments

Chapter V. Interpretation of Contracts

DEFECTIVE CONTRACTS

Payment for services done on account of the government, but based on a void contract,
cannot be voided

DPWH v. Quiwa
G.R. No. 183444, October 12, 2011

FACTS: Quiwa, Rigor, Dimatulac and Sumera were contractors engaged by the DPWH
for the rehabilitation of the areas affected by the eruption of Mt. Pinatubo, pursuant
to an emergency project under the Mount Pinatubo Rehabilitation Project. They were
contracted because river systems needed to be channeled, dredged, desilted and diked to
prevent flooding and overflowing of lahar; and to avert damage to life, limb and property
of the people in the area.

Prior to the engagement of the contractors, DPWH Usec. Encarnacion, who had overall
supervision of the infrastructure and flood control projects, met with the contractors and
insisted on the urgency of the said projects.

After the contractors accomplished various works on said projects, they filed a money
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claim with the DPWH, which referred the matter to the Commission on Audit. COA
returned the claims to DPWH with the information that the latter had already been given
the funds and the authority to disburse them. When Quia filed his claims with DPWH,
it failed to act on these, resulting in the withholding of the payment due him, despite the
favorable report and Certification of Completion made by the Asst. Project Manager
for Operations, Engr. Santos. Prompted by the prolonged inaction of DPWH on their
claims, the contractors jointly filed an action for a sum of money.

DPWH claimed that the contracts with the contractors were void for not complying with
Secs. 85and 86 of PD 1445 (Government Auditing Code of the Philippines). These sections
require an appropriation for the contracts and a certification by the chief accountant of
the agency or by the head of its accounting unit as to the availability of funds. However,
there was no certification from the chief accountant of DPWH regarding the expenditure
for the rehabilitation of the areas devastated by Mt. Pinatubo.

ISSUE: Whether or not the DPWH is liable to pay the claims filed against them by the
contractors. HELD: YES.

RATIO: The Court noted that the completion of the works was recognized by DPWH,
as shown by the certifications issued by its engineers and the municipal officials.
Notwithstanding the irregularities attending the contracts, the Court pointed out that
there is a plethora of cases which hold that payment for services done on account of the
government, but based on a void contract, cannot be avoided. The Court then went on to
discuss some of these cases, thus:

Royal Trust Construction v. Commission on Audit (unpublished resolution): “The work done
by it (the contractor) was impliedly authorized and later expressly acknowledged by
the Ministry of Public Works, which has twice recommended favorable action on the
petitioner’s (the contractor) request for payment. Despite the admitted absence of a
specific covering appropriation as required under COA Resolution No. 36-58, the
petitioner may nevertheless be compensated for the services rendered by it, concededly
for the public benefit, from the general fund allotted by law to the Betis River Project.
Substantial compliance with the said resolution, in view of the circumstances of this
case, should suffice. xxx Accordingly, in the interest of substantial justice and equity, the
respondent Commission on Audit is DIRECTED to determine on a quantum meruit
basis the total compensation due to the petitioner for the services rendered by it in the
channel improvement of the Betis River in Pampanga and to allow the payment thereof
immediately upon completion of the said determination.”

Eslao v. COA (G.R. No. 89745, April 8, 1991): COA was ordered to pay the company of
petitioner (Eslao) for the services rendered by the latter in constructing a building for a
state university, notwithstanding the contract’s violations of the mandatory requirements
of law, including the prior appropriation of funds therefor.

Melchor v. COA (G.R. No. 95398, August 16, 1991): The contract was approved by an
unauthorized person and the required certification of the chief accountant was absent.
The Court did not deny or justify the invalidity of the contract. The Court, however,
found that the government unjustifiably denied what the latter owed to the contractors,
leaving them uncompensated after the government had benefited from the already
completed work.

VoruME 37, NUMBER 1 & 2 - (JANUARY - JUNE 2012) 167



168

Eduardo A. Labitag

EPG Construction Co., et al. v. Vigilar (G.R. No. 131544, March 16, 2001): “Although the
Court agrees with respondent’s postulation that the “implied contracts”, which covered
the additional constructions, are void, in view of violation of applicable laws, auditing
rules and lack of legal requirements, we nonetheless find the instant petition laden with
merit and uphold, in the interest of substantial justice, petitioners-contractors’ right to
be compensated for the “additional constructions” on the public works housing project,
applying the principle of quantum meruit. xxx On this matter, it bears stressing that the
illegality of the subject contracts proceeds from an express declaration or prohibition by
law, and not from any intrinsic illegality. Stated differently, the subject contracts are not
illegal per se.”

The Court underscored the fact that the contracts in the above cases, as in this case,
were not illegal per se. There was prior appropriation of funds for the project including

appropriation; and payment to the contractors, upon the subsequent completion of the
works, was warranted.

Chapter VI. Rescissible Contracts
A. Kinds
B. Characteristics
C. Rescission
1. Definition
2. As distinguished from rescission under Art. 1191
3. Requisites

4. Effect of rescission

a. with respect to third persons who acquired the thing
in good faith

5. Extent of rescission
6. Presumption of fraud

Under Art. 1387 of the Code, fraud is presumed only in alienatons by onerous ttle of a
person against whom a judgment or atachment has been issued. The term, alienaton,
connotes the “transfer of the property and possession of lands, tenements, or other things,
from one person to another.” This term is “partcularly applied to absolute conveyances of
real property” and must involve a “complete transfer from one person to another.” A
mortgage does not contemplate a transfer or an absolute conveyance of a real property. It
is merely a lien that neither creates a ttle nor an estate. It is, therefore, certainly not the
alienaton by onerous ttle that is contemplated in Art. 1387 where fraud is to be presumed.

Mere existence of fraud on the part of one party does not necessarily result in the rescission
of a supposed alienaton, if there is any.
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Lee v. Bangkok Bank Public Company, Limited
G.R. No. 173349, February 9, 2011

FACTS: Midas Diversified Export Corporation (MDEC) and Manila Home Textile, Inc.
(MHI) entered into 2 separate Credit Line Agreements with respondent Bangkok Bank.
MDEC and MHI are owned and controlled by the Lee family. The Lee family executed
guarantees in favor of Bangkok Bank for the CLA. In time, the advances, which MDEC
and MHI had taken out from the CLAs, amounted to $3 million. MDEC was likewise
granted a loan facility by Asiatrust Development Bank. MDEC defaulted in the payments
of its loan obligation with Asiatrust. Thus, Samuel Lee constituted a real estate mortgage
over several parcels of land in Antipolo.

Eventually, MDEC and MHI defaulted in its obligations with Bangkok Bank and its other
creditors. MDEC and MHI filed with the SEC a consolidated petition for the Declaration
of a State of Suspension of Payments and for Appointment of a Management Committee.
Notably, the list of properties attached to the petition indicated that the subject Antipolo
properties of the Sps. Lee had already been earmarked for the MDEC’s obligation
with Asiatrust. SEC issued a suspension order. Bangkok Bank instituted an action to
recover the loans and applied for the issuance of a preliminary attachment. In executing
the attachment, Bangkok Bank came to know that the Antipolo properties have been
mortgaged to Asiatrust. Asiatrust later foreclosed on the properties. Believing the sale and
foreclosure to be fraudulent, Bangkok Bank did not redeem the subject properties.

Bangkok Bank filed the instant case for the rescission of the REM over the subject
properties. It alleged that the presumption of fraud under Art. 1387 of the Civil Code
applies.

ISSUE: Whether or not Art. 1387 applies. HELD: NO.

RATIO: At the heart of the controversy was the allegation of fraud by Bangkok Bank
against the spouses Lee and Asiatrust. The Supreme Court examined the issue of fraud
in detail and it explained the applicable laws and their interpretation. In order to fully
appreciate the allegations of fraud by Bangkok Bank, the Court discussed the factual
issues in three parts: (1) the existence of fraud on the part of the spouses Lee; (2) the
existence of fraud on the part of Asiatrust; and separately, (3) the existence of collusion
on the part of the spouses Lee and Asiatrust. It found it imperative to expound on these
points separately in order to illustrate that the mere existence of fraud on the part of one
party, i.e., the spouses Lee (against whom some judgment or some writ of attachment has
been issued), does not necessarily result in the rescission of a supposed alienation, if there
is any.

The Court ruled that the presumption of fraud under Art. 1387 of the Civil Code does not apply
in the present case

Under Art. 1381(3) of the Civil Code, contracts, which were “undertaken in fraud of
creditors when the latter cannot in any other manner collect the claims due them,” are
rescissible. Art. 1387 of the Code states when an act is presumed to be fraudulent, thus:
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Art. 1387. All contracts by virtue of which the debtor alienates property
by gratuitous title are presumed to have been entered in fraud of
creditors, when the donor did not reserve sufficient property to pay all
debts contracted before the donation.

Alienations by onerous title are also presumed fraudulent when made by
persons against whom some judgment has been rendered in any instance
or some writ of attachment has been issued. The decision or attachment
need not refer to the property alienated, and need not have been obtained
by the party seeking the rescission.

In addition to these presumptions, the design to defraud creditors may be
proved in any other manner recognized by the law of evidence.

The Court ruled that the presumption of fraud established under Art. 1387 does not
apply to registered lands IF “the judgment or attachment made is not also registered.”

The Court explained that even assuming that Art. 1387 of the Code applies, the execution of a mortgage
is not contemplated within the meaning of alienation by onerous title under the said provision.

Under Art. 1387 of the Code, fraud is presumed only in alienations by onerous title of a
person against whom a judgment or attachment has been issued. The term, alienation,
connotes the “transfer of the property and possession of lands, tenements, or other
things, from one person to another.” This term is “particularly applied to absolute
conveyances of real property” and must involve a “complete transfer from one person
to another.” A mortgage does not contemplate a transfer or an absolute conveyance of a
real property. Itis “an interest in land created by a written instrument providing security
for the performance of a duty or the payment of a debt.” When a debtor mortgages his
property, he “merely subjects it to a lien but ownership thereof is not parted with.” It
is merely a lien that neither creates a title nor an estate. It is, therefore, certainly not
the alienation by onerous title that is contemplated in Art. 1387 where fraud is to be
presumed.”

In this very action, Bangkok Bank claimed that when the spouses Lee executed the REM
in favor of Asiatrust, the presumption of fraud under Art. 1387 became applicable. The
Court held in the negative. A mortgage is not that which is contemplated in the term
“alienation” that would make the presumption of fraud under Art. 1387 apply. It requires
a full and absolute conveyance or transfer of property from one person to another, such
as that in the form of a sale. As elucidated earlier, a mortgage merely creates a lien on the
property that would afford the mortgagee/creditor greater security in the obligation of
the mortgagor/debtor. This being so, as the REM is not the alienation contemplated in
Art. 1387 of the Code, the presumption of fraud cannot apply.

In any case, the application of the presumption of fraud under Art. 1387, if applicable, could only be
made to apply to the spouses Lee as the person against whom a judgment or writ of attachment has been
issued; not to Asiatrust
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“A careful reading of Art. 1387 of the Code vis-a-vis its Art. 1385 plainly showed that
the presumption of fraud in case of alienations by onerous title only applies to the person
who made such alienation, and against whom some judgment has been rendered in any
instance or some writ of attachment has been issued. A third person is not and should
not be automatically presumed to be in fraud or in collusion with the judgment debtor. In
allowing rescission in case of an alienation by onerous title, the third person who received
the property conveyed should likewise be a party to the fraud. As clarified by Art. 1385(2)
of the Code, so long as the person who is in legal possession of the property did not act in
bad faith, rescission cannot take place. Thus, in all instances, as to the third person in legal
possession of the questioned property, good faith is presumed. Accordingly, it is upon the
person who alleges bad faith or fraud that rests the burden of proof.”

Asiatrust, being a third person in good faith, should not be automatically presumed to
have acted fraudulently by the mere execution of the REM over the subject Antipolo
properties, there being no evidence of fraud or bad faith. Regrettably, in ratiocinating that
fraud was committed by both the spouses Lee and Asiatrust, the CA merely anchored its
holding on the presumption espoused under Art. 1387 of the Code, nothing more.

The Court found that the alleged fraud on the part of the spouses Lee was not proved and
substantiated.

The argument of Bangkok Bank on the existence of fraud on the part of the spouses
Lee revolved around the application of the presumption of fraud under Art. 1387 of
the Code. Bangkok Bank failed to substantiate its allegations by presenting clear and
convincing proof that the spouses Lee indeed committed fraud in mortgaging the subject
properties to Asiatrust, and instead anchored its existence of the presumption under Art.
1387.

The spouses Lee proved the absence of fraud on their part. During the trial, the spouses
Lee and Asiatrust were able to substantially establish that, indeed, a loan agreement has
been existing between them since 1996 and that MDEC made use of it on several occasions
in 1997. It had likewise been established that, as MDEC defaulted in its payment of the
loan that matured in 1997, the parties began negotiations as to how MDEC could secure
the loans. It was concluded in December 1997 upon Samuel’s proposal that his Antipolo
properties be used to secure MDEC’s loans by means of a mortgage. This settlement
had been agreed upon even before any action was filed against the Lee corporations in
1998. These facts have been established during trial without any controversy.

The Court held that no deception could have been used by the spouses Lee in including in
the list of properties, which they submitted to the SEC, the subject Antipolo properties. First,
the list of properties submitted by the Lee corporations to the SEC clearly indicated that
the subject Antipolo properties have already been earmarked, or have already been serving
as security, for its loan obligations with Asiatrust. Second, MDEC, through its counsel,
truly believed in good faith that the inclusion of the spouses Lee’s private properties in
the list submitted to the SEC is valid and regular. As can be seen in the letter sent by the
counsel of the Midas Group of Companies to the Office of the Clerk of Court and Ex-
Officio Sheriff of the Antipolo RTC on April 4, 1998, at the time when the subject Antipolo
properties were being foreclosed by Asiatrust, its counsel vigorously countered the actions
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of Asiatrust and stated that the subject Antipolo properties cannot be foreclosed pursuant
to the SEC Suspension Order. And as discussed infra, the alleged collusion between the
spouses Lee and Asiatrust appeared to be a mere figment of imagination.

The facts showed no presence of fraud on the part of Asiatrust; The Court therefore, ruled that the REM
was not a sham

Even pushing further to say that the REM was executed by the spouses Lee to defraud
creditors, the REM cannot be rescinded and shall, therefore, stand, as Asiatrust — the
third party, in favor of which the REM was executed, and which subsequently foreclosed
the subject properties — acted in good faith and without any badge of fraud. As a general
rule, whether the person, against whom a judgment was made or some writ of attachment
was issued, acted with or without fraud, so long as the third person who is in legal possession
of the property in question did not act with fraud and in bad faith, an action for rescission
cannot prosper. Art. 1385 of the Civil Code explicitly stated this, thus:

Art. 1385. Rescission creates the obligation to return the things which
were the object of the contract, together with their fruits, and the price
with its interest; consequently, it can be carried out only when he who
demands rescission can return whatever he may be obliged to restore.

Neither shall rescission take place when the things which are the object
of the contract are legally in the possession of third persons who did not
act in bad faith.

As to who or which entity is in legal possession of a property, the registration in the
Registry of Deeds of the subject property under the name of a third person indicates the
legal possession of that person. The Court found in this case that Asiatrust is in the legal
possession of the subject Antipolo properties after the titles under the name of Spouses
Lee have been canceled, and new TCTs have been issued on April 20, 1999, under the
name of Asiatrust. What is more, 12 title out of the 120 titles in the Antipolo properties in
question have already been sold to different persons, which make them in legal possession
of the properties. It is, thus, established that Asiatrust and the 12 other unnamed persons
are in legal possession of the subject Antipolo properties; and it is imperative to prove that
they legally took possession of them in good faith and without any badge of fraud.

The Court held that contractsin fraud of creditors are those executed with the intention to
prejudice the rights of creditors. They should not be confused with those entered into
without such mal-intent, even if, as a direct consequence, a creditor may suffer some
damage. All the more so when the allegation involves not only fraud on the part of the
debtor, but also that of another creditor. In determining whether or not a certain conveying
contract is fraudulent, what comes to mind first is the question of whether the conveyance
was a bona fide transaction or a trick and contrivance to defeat creditors. Haste alone in
the foreclosure of the mortgage does not constitute the existence of fraud. Considering
that the totality of circumstances clearly manifests the want of fraud and bad faith on the
part of the parties to the REM in question, consequently, the REM cannot be rescinded.

7. Liability for acquiring in bad faith the things alienated in
fraud of creditors
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Chapter VII. Voidable or Annullable Contracts
A. Kinds
B. Characteristics
C. Annulment

1. As distinguished from rescission
2. Grounds

A contract where consent is given through mistake, violence, intmidaton, undue infuence,
or fraud is voidable. In determining whether consent is vitated by any of the circumstances
mentoned, courts are given a wide lattude in weighing the facts or circumstances in a given
case and in deciding in their favor what they believe to have actually occurred, considering
the age, physical infrmity, intelligence, relatonship, and the conduct of the partes at the
tme of the making of the contract and subsequent thereto, irrespectve of whether the
contract is in public or private writng. And, in order that mistake may invalidate consent,
it should refer to the substance of the thing which is the object of the contract, or those
conditons which have principally moved one or both partes to enter the contract.

Hernandez v. Hernandez
G.R. No. 158576, March 9, 2011

FACTS: DPWH offered to purchase a parcel of land co-owned by the Hernandezes, for
use in the expansion of South Luzon Expressway. During the negotiations, the highest
price offered by DPWH was £70 per square meter, to which amount the landowners
declined. Hence, DPWH commenced expropriation proceedings.

With respect to the expropriation proceedings, the owners of the Hernandez property
executed a letter indicating: (1) Cecilio Hernandez (respondent) as the representative of
the owners of the land; and (2) the compensation he gets in doing such job, which is
computed as follows:

20% of any amount in excess of £70 per square meter, and
Whatever excess beyond 300 per square meter.

Cecilio was appointed as one of the Commissioners to help determine the just
compensation in the expropriation proceedings.

Eventually, an irrevocable Special Power of Attorney was executed wherein Cecilio
was appointed as the “true and lawful attorney” with respect to the expropriation of
the subject property. The SPA stated that the authority shall be irrevocable and shall
bind all successors and assigns in regard to any negotiation with the government until its
consummation.

The just compensation was pegged by the Court at 1,500 per square meter. Following
the initially executed letter, Cecilio claimed compensation amounting to around 83.07%
(following the terms of the letter) of the total proceeds of the expropriation. Such,
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petitioner executed a Revocation of the SPA.

Nonetheless, Cecilio was able to secure the entire proceeds of P21 million from the
Court. He then released the proportionate share of the petitioner, after withholding his
compensation, and accompanied by a Receipt and Quitclaim. This Receipt and Quitclaim
provided that the amount received by petitioner is her share in the just compensation and
that Cecilio is released and discharged from whatever responsibility.

Hence, a Complaint for the Annulment of Quitclaim and Recovery of Sum of Money
and Damages was filed.

ISSUE: Whether (1) the letter granting him compensation and (2) the Quitclaim are valid.
HELD: NO, they are invalid. The vitiated consent invalidated the voidable contract.

RATIO: A contract where consent is given through mistake, violence, intimidation,
undue influence, or fraud is voidable. In determining whether consent is vitiated by any
of the circumstances mentioned, courts are given a wide latitude in weighing the facts
or circumstances in a given case and in deciding in their favor what they believe to have
actually occurred, considering the age, physical infirmity, intelligence, relationship, and
the conduct of the parties at the time of the making of the contract and subsequent
thereto, irrespective of whether the contract is in public or private writing. And, in order
that mistake may invalidate consent, it should refer to the substance of the thing which is
the object of the contract, or those conditions which have principally moved one or both
parties to enter the contract.

The Court found that it was the rejection likewise of the last offer that led to the filing of the
expropriation case on 9 August 1993. It was in this case, and for Cecilio’s representation
in it of the Hernandezes, that he was granted the compensation scheme. The conditions
that moved the parties to the contract were clearly the base price at £70.00 per square
meter, the increase of which would be compensated by 20% of whatever may be added to
the base price; and the ceiling price of P300.00 per square meter, which was considerably
high reckoned from the base at £70.00, which would therefore, allow Cecilio to get all
that which would be in excess of the elevated ceiling. The ceiling was, from the base,
extraordinarily high, justifying the extraordinary grant to Cornelio of all that would
exceed the ceiling.

It was on these base and ceiling prices, conditions which principally moved both parties
to enter into the agreement on the scheme of compensation, that an obvious mistake was
made.

Cecilio’s position would give him 83.07% of the just compensation due Cornelia as a co-
owner of the land. No evidence on record would show that Cornelia agreed, by way of
the 11 November 1993 letter, to give Cecilio 83.07% of the proceeds of the sale of her
land.

As testified to by Cornelia, due to her frail condition and urgent need of money in order
to buy medicines, she nevertheless signed the quitclaim in Cornelio’s favor. Quitclaims
are also contracts and can be voided if there was fraud or intimidation that leads to
lack of consent. The facts showed that a simple accounting of the proceeds of the just
compensation would have been enough to satisfy the curiosity of Cornelia. However,
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Cecilio did not disclose the truth and instead of coming up with the request of his aunt,
he made a contract intended to bar Cornelia from recovering any further sum of money
from the sale of her property.

The preparation by Cecilio of the receipt and quitclaim document which he asked
Cornelia to sign, indicate that even Cecilio doubted that he could validly claim 83.07%
of the price of Cornelia’s land on the basis of the 11 November 1993 agreement. Based
on the attending circumstances, the receipt and quitclaim document is an act of fraud
perpetuated by Cecilio. Very clearly, both the service contract of 11 November 1993
letter- agreement, and the later receipt and quitclaim document, the first vitiated by
mistake and the second being fraudulent, are void.

3. Who may and may not institute action for annulment
4. Prescription

For annulment of voidable contracts, the four-year prescriptve period should be counted
from the tme of actual discovery of the fraud.

Insurance of the Philippine Islands Corporation v. Gregorio
G.R. No. 174104, February 14, 2011

FACTS: Spouses Vidal Gregorio and Julita Gregorio (respondents) obtained a loan
from the insurance of the Philippine Island Corporation (petitioner). By way of security,
respondents executed a Real Estate Mortgage in favor of petitioner over a parcel of land.
Respondents obtained another loan from petitioner secured by another mortgage over a
parcel of land. Respondent obtained another loan for the third time secured by mortgage
over 2 parcels of land. Respondents defaulted, as a result of which the mortgaged
properties were extrajudicially foreclosed. Petitioner filed an action for damages against
respondents alleging that when it was in the process of gathering documents, it discovered
that the said lots were already registered in the names of third persons.

The RTC ruled in favor of petitioner and awarded the damages prayed for. The Court of
Appeals reversed the decision of the RTC. It ruled that the action of petitioner is already
barred by prescription and laches.

ISSUE: Whether or not prescription has set in. HELD: NO.

RATIO: The Court found no error in the ruling of the CA that petitioner’s cause of
action accrued at the time it discovered the alleged fraud committed by respondents. It
was at this point that the four-year prescriptive period should be counted. However, the
Court did not agree with the CA in its ruling that the discovery of the fraud should be
reckoned from the time of registration of the titles covering the subject properties.

The Court noted that what has been given by respondents to petitioner as evidence
of their ownership of the subject properties at the time that they mortgaged the same
are not certificates of title but tax declarations, in the guise that the said properties are
unregistered. On the basis of the tax declarations alone and by reason of respondent’s
misrepresentations, petitioner could not have been reasonably expected to acquire
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knowledge of the fact that the said properties were already titled. As a consequence,
petitioner may not be charged with any knowledge of any subsequent entry of an
encumbrance which may have been annotated on the said titles, much less any change of
ownership of the properties covered thereby. As such, the Court agreed with petitioner
that the reckoning period for prescription of petitioner’s action should be from the time
of actual discovery of the fraud in 1995. Hence, petitioner’s suit for damages, filed on
February 20, 1996, was well within the four-year prescriptive period.

5. Effect
6. Extinguishment of the action

D. Ratification
Chapter VIII. Unenforceable Contracts
Chapter IX. Void or Inexistent Contracts
A. Characteristics
B. Kinds

1. Contracts that are void
2. Contracts that are inexistent

There are two types of void contracts: (1) those where one of the essental requisites of a
valid contract as provided for by Artcle 1318 of the Civil Code is totally wantng; and (2)
those declared to be so under Artcle 1409 of the Civil Code.

Manzano, Jr. v. Garcia
G.R. No. 179323, November 28, 2011

FACTS: This case involves a parcel of land covered by a TCT ssued in the name of
respondent Marcelino D. Garcia. The above property was the subject of a deed of pacto de
retro sale allegedly executed by Garcia in favor of Constancio Manzano, the predecessor-
in-interest and brother of petitioner Vicente Manzano, Jr. for the amount of £80,500.00.
Under said contract, Garcia purportedly reserved the right to repurchase the subject
property for the same price within three months from the date of the instrument. When
Contancio passed away, Vicente was appointed administrator. Since Garcia did not
redeem the property, Vicente filed a petition for consolidation of ownership over the
property. Garcia filed a complaint for annulment of pacto de retro sale and recovery of
the owner’s title with preliminary injunction against Vicente. In his complaint, Garcia
reiterated that he and his wife never participated in the execution of the alleged deed of
pacto de retro sale dated May 26, 1992 and that in fact, they were still in possession of
the said property.

ISSUE: Whether or not the signature was a forgery. HELD: YES.

RATIO: The Court ruled that from an examination of the records of the case, it is
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plainly apparent to the Court that the alleged signature of Garcia in the pacto de retro sale is
utterly dissimilar from his customary signature appearing in the evidence on record. The
testimony of an expert witness is not indispensable in proving forgery. Jurisprudence is
replete with instances wherein the Court dispensed with the testimony of expert witnesses
to prove forgeries. In the case at bar, however, the variance in the alleged signature of
Garcia in the pacto de retro sale, on one hand, and in the evidence on record and in the
verifications of the pleadings before the Court and the courts a quo, on the other hand,
was enormous and obvious, such that the Court can readily conclude that the pacto de
retro sale was in all likelihood made by someone who has not even seen the customary
signature of Garcia.

The Court clarified the proper basis for the nullity of the forged pacto de retro sale is not
Article 1409 (which enumerates examples of void contracts) in relation to Article 1505
(which refers to an unenforceable contract and is applicable only to goods) of the Civil
Code, but Article 1318 of the Civil Code, which enumerates the essential requisites of a
valid contract. There are two types of void contracts: (1) those where one of the essential
requisites of a valid contract as provided for by Article 1318 of the Civil Code is totally
wanting; and (2) those declared to be so under Article 1409 of the Civil Code. “[C]
onveyances by virtue of a forged signature x x x are void ab initio. The absence of the
essential [requisites] of consent and cause or consideration in these cases rendered the
contract inexistent.”

Where the deed of sale states that the purchase price has been paid but in fact has never
been paid, the deed of sale is null and void ab initio for lack of consideraton.

Catindig v. Vda. De Meneses
G.R. No. 165851, February 2, 2011

FACTS: Property subject of the controversy is a parcel of land. Respondent, in her
capacity as administratix of her husband’s estate, filed a Complaint for Recovery of
Possession, Sum of Money and Damages against petitioners.

Respondent alleged that petitioner Catindig, first cousin of his deceased husband,
deprived her of a fishpond through fraud, undue influence and intimidation. Since then
petitioner Catindig leased the said property to co-petitioner Roxas. Roxas paid the rentals
to Catindig.

Catindig maintained that he bought the fishpond from respondent and her children, as
evidenced by a Deed of Sale.

RTC found that the Deed of Sale executed between the respondent and petitioner
Catindig was simulated and fictitious, and therefore, did not convey title over the fishpond.
The RTC took into consideration the testimony of respondent that the supposed Deed
was intended to be a mere proposal, subject to the approval of the probate court, and that
the stipulated price was not received by the heirs of the deceased.

The Court of Appeals upheld the RTC’s decision and further ruled that a Torrens title is
constructive notice to the whole world of a property’s lawful owner, such that petitioner
Roxas could not have invoked good faith by relying on the Deed of Absolute Sale in favor
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of his lessor, petitioner Catindig.
ISSUE: Whether or not the Deed of Sale is valid. HELD: NO.

RATIO: The Supreme Court ruled that it is a well-entrenched rule that where the deed
of sale states that the purchase price has been paid but in fact has never been paid, the
deed of sale is null and void ab initio for lack of consideration. Moreover, Article 1471 of
the Civil Code, provides that “if the price is simulated, the sale is void,” which applies to
the instant case, since the price purportedly paid as indicated in the contract of sale was
simulated for no payment was actually made.

Since it was well established that the Deed of Sale is simulated and, therefore void,
petitioners’ claim that respondent’s cause of action is one for annulment of contract,
which already prescribed, is unavailing, because only voidable contracts may be annulled.
On the other hand, respondent’s defense for the declaration of the inexistence of the
contract does not prescribe.

C. Right to set up defense of illegality cannot be waived

D. The action or defense for the declaration of the inexistence of a
contract

1. does not prescribe
2. is not available to third persons whose interest is not directly
affected

TITLE I11. NATURAL OBLIGATIONS

TITLE IV. ESTOPPEL

The requisites of estoppel are: (a) conduct amountng to false representaton or concealment
of material facts or at least calculated to convey the impression that the facts are otherwise
than, and inconsistent with, those which the party subsequently atempts to assert; (b)
intent, or at least expectaton that this conduct shall be acted upon, or at least infuenced by
the other party; and (c) knowledge, actual or constructve, of the factual facts.

Abalos v. Darapa
G.R. No. 164693, March 28, 2011

FACTS: Spouses Darapa borrowed P31,000 from DBP in 1962 and mortgaged the rice
and corn mill to be constructed on the 365 square meter unregistered land, together with
their equity rights thereto. In 1970, the spouses applied for a renewal and increase of their
loan and offered as collateral a titled lang covered by TCT No. T-1997. The loan was
disapproved but the title was not returned by DBP to the spouses. Because the spouses
failed to pay their initial loan, DBP extrajudicially foreclosed the land covered by TCT
No. T-1997, and was eventually able to cancel the title and have a new one issued in the
name of DBP. When the spouses discovered what has transpired, they tried to recover the
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property from DBP. DBP made the souses believe that there was no need to institute an
action for the land would be returned to spouses soon.

ISSUE: Whether or not the spouses’ cause of action is barred by estoppel, laches, and
prescription. HELD: NO.

RATIO: The Court also found unmeritorious the DBP’s contention that the spouses’
cause of action is barred by estoppel, laches and prescription. DBP claims that the failure
of the spouses to redeem their property estopped them from questioning the validity of the
foreclosure sale; and, that laches and prescription have already set in because the spouses
filed their action only after the lapse of 16 years from the issuance of DBP’s title.

In Pacific Mills, Inc. v. Court of Appeals (G.R. No. 123807, December 13, 2005), the Court laid
down the requisites of estoppel as follows: (a) conduct amounting to false representation or
concealment of material facts or at least calculated to convey the impression that the facts
are otherwise than, and inconsistent with, those which the party subsequently attempts to
assert; (b) intent, or at least expectation that this conduct shall be acted upon, or at least
influenced by the other party; and (c) knowledge, actual or constructive, of the factual
facts.

It ruled that in the present petition, it could not be concluded that the spouses are guilty
of estoppel for the requisites are not attendant.

The Court explained:

“Laches, on the other hand, is a doctrine meant to bring equity - not
to further oppress those who already are. Laches has been defined as
neglect or omission to assert a right, taken in conjunction with lapse of
time and other circumstances causing prejudice to an adverse party, as
will operate as a bar in equity. It is a delay in the assertion of a right
which works disadvantage to another because of the inequity founded
on some change in the condition or relations of the property or parties.”

“The elements of laches must, however, be proved positively because it
is evidentiary in nature and cannot be established by mere allegations in
the pleadings. These are but factual in nature which the Court cannot
grant without violating the basic procedural tenet that, as discussed, the
Court is not trier of facts. Yet again, the records as established by the
trial court show that it was rather the DBP’s tactic which delayed the
institution of the action. DBF made the spouses believe that there was no
need to institute any action for the land would be returned to the spouses
soon, only to be told, after ten (10) years of naivete, that reconveyance
would no longer be possible for the same land was already sold to Abalos,
an alleged purchaser in good faith and for value.”

The Court also disagreed with the DBP’s contention that for failure to institute the action
within ten years from the accrual of the right thereof, prescription has set in, barring the
spouses from vindicating their transgressed rights.

The DBP contended that the prescriptive period for the reconveyance of fraudulently
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registered real property is ten (10) years reckoned from the date of the issuance of the
certificate of title.

The Court ruled that the 10-year prescriptive period applies only when the reconveyance
is based on fraud which makes a contract voidable (and that the aggrieved party is not
in possession of the land whose title is to be actually, reconveyed). It does not apply to an
action to nullify a contract which is void ab initio, as in the present petition. Article 1410
of the Civil Code categorically states that an action for the declaration of the inexistence
of a contract does not prescribe.

The spouses’ action was an action for “Annulment of Title, Recovery of Possession and
Damages,” grounded on the theory that the DBP foreclosed their land covered by TCT
No. T-1,997 without any legal right to do so, rendering the sale and the subsequent issuance
of TCT in DBP’s name void ab initio and subject to attack at any time conformably to the
rule in Article 1410 of the Civil Code.

A. Definition

In estoppel, a party creatng an appearance of fact, which is false, is bound by that appearance
as against another person who acted in good faith on it. Estoppel is based on public policy,
fair dealing, good faith and justce. Its purpose is to forbid one to speak against his own
act, representatons, or commitments to the injury of one who reasonably relied thereon. It
springs from equity, and is designed to aid the law in the administraton of justce where
without its aid injustce might result.

Estoppel may arise from silence as well as from words.” ‘Estoppel by silence’ arises where
a person, who by force of circumstances is obliged to another to speak, refrains from doing
so and thereby induces the other to believe in the existence of a state of facts in reliance on
which he acts to his prejudice. Silence may support an estoppel whether the failure to speak
is intentonal or negligent.

Marques v. Far East Bank and Trust Company
G.R. No. 171379, January 10, 2011

FACTS: Respondent FEBTC handled the financing and related requirements of Maxilite
and petitioner, who is the President and controlling stockholder of Maxilite. Maxilite
and petitioner entered into a trust receipt transaction with FEBTC. FEBIBI, a local
insurance brokerage corporation and subsidiary of FEBTC, facilitated the procurement
and processing from Makati Insurance, another FEBTC subsidiary, of four fire insurance
policies over the trust receipted merchandise. Maxilite paid the premiums for these policies
through debit arrangement with FEBTC. The policy provided that it shall not be in force
until the premium has been fully paid. Finding that Maxilite failed to pay the insurance
premium, FEBIBI sent written reminders to FEBTC to debit Maxilite’s account. Later
on, Maxilite fully settled its trust receipt account.

A fire gutted Maxilite’s office and warehouse. Maxilite claimed against the fire insurance
policy with Makati Insurance. The claim was denied on the ground of non-payment of
premium. FEBTC and FEBIBI disclaimed any responsibility for the denial of the claim.
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Maxilite and petitioner sued FEBTC, FEBIBI and Makati Insurance.

The RTC ruled in favor of Maxilite and petitioner, holding that the non-payment of the
premium was due to the fault or negligence of FEBTC.

ISSUES: Whether or not FEBTC is estopped from claiming that the insurance premium
has been unpaid. HELD: YES.

RATIO: Essentially, Maxilite and petitioner invoked estoppel in claiming against FEBTC,
FEBIBI, and Makati Insurance the face value of the insurance policy. In their complaint,
Maxilite and petitioner alleged they were led to believe and they in fact believed that
the settlement of Maxilite’s trust receipt account included the payment of the insurance
premium. Maxilite and petitioner faulted FEBTC “if it failed to transmit the premium
payments on subject insurance coverage contrary to its represented standard operating
procedure of solely handling the insurance coverage and past practice of debiting
[Maxilite’s] account.”

Article 1431 of the Civil Code defines estoppel as follows:

Art. 1431. Through estoppel an admission or representation is rendered
conclusive upon the person making it, and cannot be denied or disproved
as against the person relying thereon.

Meanwhile, Section 2(a), Rule 131 of the Rules of Court provides:

SEC. 2. Conclusive presumptions. — The following are instances of
conclusive presumptions:

(@) Whenever a party has, by his own declaration, act, or omission,
intentionally and deliberately led another to believe a particular thing is
true, and to act upon such belief, he cannot, in any litigation arising out
of such declaration, act or omission, be permitted to falsify it.

The Court explained:

“In estoppel, a party creating an appearance of fact, which is false, is
bound by that appearance as against another person who acted in good
faith on it. Estoppel is based on public policy, fair dealing, good faith
and justice. Its purpose is to forbid one to speak against his own act,
representations, or commitments to the injury of one who reasonably
relied thereon. It springs from equity, and is designed to aid the law in
the administration of justice where without its aid injustice might result.”

In Santiago Syjuco, Inc. v. Castro (G.R. No. 70403, July 7, 1989), the Court stated that
“estoppel may arise from silence as well as from words.” ‘Estoppel by silence’ arises where
a person, who by force of circumstances is obliged to another to speak, refrains from
doing so and thereby induces the other to believe in the existence of a state of facts in
reliance on which he acts to his prejudice. Silence may support an estoppel whether the
failure to speak is intentional or negligent.
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Both trial and appellate courts basically agreed that FEBTC is estopped from claiming
that the insurance premium has been unpaid. That FEBTC induced Maxilite and
petitioner to believe that the insurance premium has in fact been debited from Maxilite’s
account is grounded on the the following facts: (1) FEBTC represented and committed to
handle Maxilite’s financing and capital requirements, including the related transactions
such as the insurance of the trust receipted merchandise; (2) prior to the subject insurance
policy, the premiums for the three separate fire insurance policies had been paid through
automatic debit arrangement; (3) FEBIBI sent FEBTC, not Maxilite nor petitioner, written
reminders to debit Maxilite’s account, establishing FEBTC'’s obligation to automatically
debit Maxilite’s account for the premium amount; (4) there was no written demand from
FEBTC or Makati Insurance for Maxilite or petitioner to pay the insurance premium;
(5) the subject insurance policy was subsequently released to Maxilite; and (6) the subject
insurance policy remained uncancelled despite the alleged non-payment of the premium,
making it appear that the insurance policy remained in force and binding.

Moreover, prior to the full settlement of the trust receipt account, FEBTC had insurable
interest over the merchandise, and thus had greater reason to debit Maxilite’s account.
Further, Maxilite had sufficient funds at the time the first reminder was sent by FEBIBI to
FEBTC to debit Maxilite’s account for the payment of the insurance premium. Since (1)
FEBTC committed to debit Maxilite’s account corresponding to the insurance premium;
(2) FEBTC had insurable interest over the property prior to the settlement of the trust
receipt account; and (3) Maxilite’s bank account had sufficient funds to pay the insurance
premium prior to the settlement of the trust receipt account, FEBTC should have
debited Maxilite’s account as what it had repeatedly done, as an established practice, with
respect to the previous insurance policies. However, FEBTC failed to debit and instead
disregarded the written reminder from FEBIBI to debit Maxilite’s account. FEBTC’s
conduct clearly constitutes negligence in handling Maxilite’s and petitioner’s accounts.
Negligence is defined as “the omission to do something which a reasonable man, guided
upon those considerations which ordinarily regulate the conduct of human affairs, would
do, or the doing of something which a prudent man and reasonable man could not do.”

B. Kinds

1. Technical estoppel
2. Equitable estoppel or estoppels in pais

Laches is the failure or neglect, for an unreasonable and unexplained length of tme, to
do that which by exercising due diligence could or should have been done earlier; it is
negligence or omission to assert a right within a reasonable tme, warrantng a presumpton
that the party enttled to assert it either has abandoned it or declined to assert it. Laches
thus operates as a bar in equity.

Reyes v. Tang
G.R. No. 185620, December 14, 2011

FACTS: The controversy arose from a complaint for Enforcement of Easement and
Damages with Prayer for Preliminary Injunction and Restraining Order filed by MFR
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Farmes, Inc. against respondents docketed as Civil Case No. 1245-M. MFR complained of
respondents’ commercial and industrial use of their property and sought the enforcement
of the encumbrance contained in their title. MFR likewise asked for the payment of
damages suffered by its pig farm resulting from respondents’ illegal use of their property.

After trial, the RTC granted MFR’s complaint. On appeal by respondents, the Court of
Appeals affirmed with modification the ruling of the RTC. By December 1, 1997, the
decision of the Court of Appealsin CA G.R. CV No. 37808 became final and executory,
and was recorded in the Book of Entries of Judgment.

After more than five (5) years, on September 17, 2004, with respondents failing to exercise
their right of redemption, MFR filed a Motion asking the RTC to issue an order directing
the Register of Deeds of Bulacan Province to cancel TCT No. T-198753 in the name of
respondents, and issue a new certificate of title in the name of MFR.

ISSUE: Whether or not the public auction was valid. HELD: YES.

RATIO: Respondents consistently flouted the judgment in Civil Case No. 1245-M, as
amended by the Decision of the Court of Appeals in CA G.R. CV No. 37808, which
became final and executory on December 1, 1997, by their utter failure to respond to
the processes of the RTC in the execution proceedings despite their receipt of notice at
each stage thereof. At the very least, respondents’ attack on the validity of the execution
proceedings, culminating in the execution sale of the subject property, was barred by
laches.

“Laches is the failure or neglect, for an unreasonable and unexplained
length of time, to do that which by exercising due diligence could or
should have been done earlier; it is negligence or omission to assert a
right within a reasonable time, warranting a presumption that the party
entitled to assert it either has abandoned it or declined to assert it. Laches
thus operates as a bar in equity.”

The records showed out that as of October 9, 1998, and on two occasions thereafter,
December 10 & 28, 1998, Sheriff Legaspi served a copy of the Writ of Execution on
respondents, and followed up thereon. With no action forthcoming from respondents,
who were ostensibly evading payment of their judgment debt, the Sheriff correctly levied
on the subject property. For more than five (5) years from the execution sale thereof, with
respondents not exercising their right of redemption, up to the filing of a Motion, and
subsequently, a Petition for the issuance of a new certificate of title over the property
in Reyes’ name, respondents made no effort to settle their judgment debt, much less,
to ascertain the status of the execution proceedings against them and the levy on, and
consequent sale of, their property. Truly significant is the fact that eight (8) years had
lapsed, from the time respondents received a copy of the Writ of Execution in October
1998 until they, through their new counsel, filed the Opposition and Motion in May 2006,
before respondents were prodded into action.

C. Persons bound
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D. Cases where estoppel applies

Estoppel is an equitable principle rooted in natural justce; it is meant to prevent persons
from going back on their own acts and representatons, to the prejudice of others who have

relied on them.

Philippine Realty and Holdings Corporation v. Ley Construction and

Development Corporation
(supra)

ISSUE: Whether a valid escalation agreement was entered into by the parties.
HELD: YES.

RATIO: What made the Court believe that it is incorrect to allow PRHC to escape
liability for the escalation price is the fact that LCDC was never informed of the board
of directors’ supposed non-approval of the escalation agreement until it was too late.
Instead, PRHC, for its own benefit, waited for the former to finish infusing the entire
amount into the construction of the building before informing it that the said agreement
had never been approved by the board of directors. LCDC diligently informed PRHC
each month of the partial amounts the former infused into the project. PRHC must
be deemed estopped from denying the existence of the escalation agreement for having
allowed LCDC to continue infusing additional money spending for its own project,
when it could have promptly notified LCDC of the alleged disapproval of the proposed
escalation price by its board of directors.

The Court elucidated:

“Estoppel is an equitable principle rooted in natural justice; it is meant to
prevent persons from going back on their own acts and representations,
to the prejudice of others who have relied on them. Article 1431 of the
Civil Code provides:

Through estoppel an admission or representation is rendered
conclusive upon the person making it, and cannot be denied or
disproved as against the person relying thereon.

“Article 1431 is reflected in Rule 131, Section 2 (a) of the Rules of
Court, viz.:

Sec. 2. Conclusive presumptions. — The following are instances
of conclusive presumptions:
(@) Whenever a party has by his own declaration, act
or omission, intentionally and deliberately led another
to believe a particular thing true, and to act upon such
belief, he cannot, in any litigation arising out of such
declaration, act or omission be permitted to falsify it.

“This Court has identified the elements of estoppel as:
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[FJirst, the actor who usually must have knowledge, notice or
suspicion of the true facts, communicates something to another
in a misleading way, either by words, conduct or silence; second,
the other in fact relies, and relies reasonably or justifiably, upon
that communication; third, the other would be harmed materially
if the actor is later permitted to assert any claim inconsistent
with his earlier conduct; and fourth, the actor knows, expects or
foresees that the other would act upon the information given or
that a reasonable person in the actor’s position would expect or
foresee such action.”

TITLE V. TRUSTS

Chapter I. General Provisions
A. Definition
B. Governing Rules
C. Parties

D. Kinds

1. Express Trusts

Express trusts, also called direct trusts, are intentonally created by the direct and positve
acts of the setler or the trustor — by some writng, deed, or will or oral declaraton. It is
created by the direct and positve acts of the partes. Thus, the creaton of an express trust
cannot be inferred from loose and vague declaratons or from ambiguous circumstances
susceptble of other interpretatons.

Philippine National Bank v. Aznar
G.R. No. 171805, May 30, 2011

FACTS: Aznar et al. contributed £212,720.00 for the purchase of 3 parcels of land in
preparation for the rehabilitation of RISCO. After the purchase of said lots, titles were
issued in the name of RISCO. The amount contributed by Aznar et al. constituted as
liens and encumbrances on the said properties as annotated in the titles of said lots. Such
annotation was made pursuant to the Minutes of the special meeting of the board of
directors of RISCO on March 14, 1961. The pertinent portion of the Minutes states:

Xxx the respective contributions above-mentioned shall constitute as
their lien or interest on the property described above, if and when said
property are titled in the name RURAL INSURANCE & SURETY
CO., INC,, subject to registration as their adverse claim in pursuance of
the Provisions of Land Registration Act, (Act No. 496, as amended) until
such time their respective contributions are refunded to them completely.
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Thereafter, various annotations were made on the same titles, including the notice of
attachment and writ of executed in favor of PNB. Subsequently, a certificate of sale was
issued in favor of PNB. A new TCT was eventually issued in the name of PNB in 1991.

This prompted Aznar et al. to file a complaint seeking the quieting of their supposed title
to the subject properties, declaratory relief, cancelation of TCT and reconveyance.

ISSUE: Whether or not the language of the Minutes created an express trust. HELD:
NO.

RATIO: The Court explained:

“Trust is the right to the beneficial enjoyment of property, the legal title
to which is vested in another. It is a fiduciary relationship that obliges
the trustee to deal with the property for the benefit of the beneficiary.
Trust relations between parties may either be express or implied. An
express trust is created by the intention of the trustor or of the parties.
An implied trust comes into being by operation of law.”

The Court reiterated that express trusts, also called direct trusts, are intentionally created
by the direct and positive acts of the settler or the trustor — by some writing, deed, or will
or oral declaration. It is created by the direct and positive acts of the parties. Thus, the
creation of an express trust cannot be inferred from loose and vague declarations or from
ambiguous circumstances susceptible of other interpretations.

The Court found that no such reasonable certitude in the creation of an express trust
obtained in the case at bar. The plain and ordinary meaning of the terms used in the
Minutes does not offer any indication that the parties thereto intended that Aznar, et al.
become beneficiaries under an express trust and that RISCO serve as trustor.

Accordingly, Aznar et al. had no right to ask for the quieting of title of the properties
at issue because they have no legal and/or equitable rights over the properties that are
derived from the previous registered owner which is RISCO. At most, the Minutes is
merely evidence of a loan agreement between Aznar et al. and RISCO. There is no
indication or even a suggestion that the ownership of said properties were transferred to
them which would require no less that the said properties be registered under their names.

Thus, what Aznar et al. had was merely a right to be repaid the amount loaned to RISCO.
Unfortunately, the right to seek repayment or reimbursement of their contributions used
to purchase the subject properties is already barred by prescription.

Under Art. 1144(1), CC, an action upon a written contract must be brought within 10 years
from the time the right of action accrues. The term “written contract” in Art. 1144(1),
CC includes the minutes of the meeting of the board of directors of a corporation.

In the case at bar, the Minutes which was approved on March 14, 1961 was considered
as a written contract between Aznar et al. and RISCO for the reimbursement of the
contributions of the former. As such, Aznar et al. had a period of 10 years from 1961
within which to enforce the said written contract. However, it did not appear that Aznar
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et al. filed any action for reimbursement or refund of their contributions against RISCO
or even against PNB.

Express trusts are created by direct and positve acts of the partes, by some writng or deed,
or will, or by words either expressly or impliedly evincing an intenton to create a trust.
Under Artcle 1444 of the Civil Code, “[n]o partcular words are required for the creaton of
an express trust, it being sufcient that a trust is clearly intended.” It is possible to create a
trust without using the word “trust” or “trustee.” Conversely, the mere fact that these words
are used does not necessarily indicate an intenton to create a trust. The queston in each
case is whether the trustor manifested an intenton to create the kind of relatonship which
to lawyers is known as trust. It is immaterial whether or not he knows that the relatonship
which he intends to create is called a trust, and whether or not he knows the precise
characteristcs of the relatonship which is called a trust.

The prescriptve period for the enforcement of an express trust of ten (10) years starts upon
the repudiaton of the trust by the trustee. To apply the 10-year prescriptve period, which
would bar a benefciary’s acton to recover in an express trust, the repudiaton of the trust
must be proven by clear and convincing evidence and made known to the benefciary.

Torbela et al v. Spouses Rosario
G.R. No. 140528 and 140553, December 7, 2011

FACTS: Petioners are the Torbela siblings. The controversy began with a parcel of land.
It was originally part of a larger parcel of land, known as Lot No. 356 of the Cadastral
Survey of Urdaneta, measuring 749 square meters, and covered by an Original Certificate
of Title. Upon the deaths of the spouses Torbela, Lot No. 356-A was adjudicated in equal
shares among their children, the Torbela siblings, by virtue of a Deed of Extrajudicial
Partition.

On December 12, 1964, the Torbela siblings executed a Deed of Absolute Quitclaim
over Lot No. 356-A in favor of Dr. Rosario. Four days later, on December 16, 1964, OCT
No. 16676 in Valeriano’s name was partially cancelled as to Lot No. 356-A and TCT No.
52751 was issued in Dr. Rosario’s name covering the said property.

Another Deed of Absolute Quitclaim was subsequently executed on December 28, 1964,
this time by Dr. Rosario, acknowledging that he only borrowed Lot No. 356-A from the
Torbela siblings and was already returning the same to the latter for £1.00.

Following the issuance of TCT No. 52751, Dr. Rosario obtained a loan from the
Development Bank of the Philippines (DBP) secured by a mortgage constituted on Lot No.
356-A. The mortgage was annotated on TCT No. 5275. Dr. Rosario used the proceeds of
the loan for the construction of improvements on Lot No. 356-A. The construction of a
four-storey building on Lot No. 356-A was eventually completed.

Dr. Rosario was able to fully pay his loan from DBP; such, the mortgage appearing
under Entry No. 243537 was cancelled per the Cancellation and Discharge of Mortgage
executed by DBP in favor of Dr. Rosario.

In the meantime, Dr. Rosario acquired another loan from the Philippine National Bank
(PNB) sometime in 1979-1981. The loan was secured by mortgages constituted on Lot
No. 356-A, among other properties.
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On December 8, 1981, Dr. Rosario and his wife, Duque-Rosario (spouses Rosario),
acquired a third loan in the amount of £1,200,000.00 from Banco Filipino Savings
and Mortgage Bank (Banco Filipino). To secure said loan, the spouses Rosario again
constituted mortgages on Lot No. 356-A, among other properties. Because Banco Filipino
paid the balance of Dr. Rosario’s loan from PNB, the mortgage on Lot No. 356-A in favor
of PNB was cancelled.

The spouses Rosario afterwards failed to pay their loan from Banco Filipino. Banco Filipino
extrajudicially foreclosed the mortgages on Lot No. 356-A and on other properties. Banco
Filipino was the lone bidder for the three foreclosed properties; hence, the Certificate of
Sale, in favor of Banco Filipino, was annotated on TCT No. 52751.

Meanwhile, the Torbela siblings tried to redeem Lot No. 356-A from Banco Filipino, but
their efforts were unsuccessful. Upon the expiration of the one-year redemption period in
April 1988, the Certificate of Final Sale and Affidavit of Consolidation covering all three
foreclosed properties were executed on May 24, 1988 and May 25, 1988, respectively.

ISSUE: Whether or not there was an express trust between the Torbela siblings and Dr.
Rosario. HELD: YES.

RATIO: The Court ruled that there is no dispute that the Torbela sibling inherited the
title to Lot No. 356-A from their parents, the Torbela spouses, who, in turn, acquired the
same from the first registered owner of Lot No. 356-A, Valeriano.

Indeed, The Torbela siblings executed a Deed of Absolute Quitclaim on December
12, 1964 in which they transferred and conveyed Lot No. 356-A to Dr. Rosario for the
consideration of P9.00. However, the Torbela siblings explained that they only executed
the Deed as an accommodation so that Dr. Rosario could have Lot No. 356-A registered
in his name and use said property to secure a loan from DBP, the proceeds of which
would be used for building a hospital on Lot No. 356-A — a claim supported by testimonial
and documentary evidence, and borne out by the sequence of events immediately
following the execution by the Torbela siblings of said Deed. On December 16, 1964,
TCT No. 52751, covering Lot No. 356-A, was already issued in Dr. Rosario’s name.
On December 28, 1964, Dr. Rosario executed his own Deed of Absolute Quitclaim,
in which he expressly acknowledged that he “only borrowed” Lot No. 356-A and was
transferring and conveying the same back to the Torbela siblings for the consideration of
£1.00. On February 21, 1965, Dr. Rosario’s loan in the amount of £70,200.00, secured
by a mortgage on Lot No. 356-A, was approved by DBP. Soon thereafter, construction of
a hospital building started on Lot No. 356-A.

Dr. Rosario was estopped from claiming or asserting ownership over Lot No. 356-A based
on his Deed of Absolute Quitclaim dated December 28, 1964. Dr. Rosario’s admission in
the said Deed that he merely borrowed Lot No. 356-A was deemed conclusive upon him.
Under Article 1431 of the Civil Code, “[t]hrough estoppel an admission or representation
is rendered conclusive upon the person making it, and cannot be denied or disproved as
against the person relying thereon.” That admission cannot now be denied by Dr. Rosario
as against the Torbela siblings, the latter having relied upon his representation.

Considering the foregoing, the Court agreed with the RTC and the Court of Appeals that
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Dr. Rosario only held Lot No. 356-A in trust for the Torbela siblings.
The Court explained the nature of trust.

“Trust is the right to the beneficial enjoyment of property, the legal title
to which is vested in another. It is a fiduciary relationship that obliges the
trustee to deal with the property for the benefit of the beneficiary. Trust
relations between parties may either be express or implied. An express
trust is created by the intention of the trustor or of the parties, while an
implied trust comes into being by operation of law.

“Express trusts are created by direct and positive acts of the parties, by
some writing or deed, or will, or by words either expressly or impliedly
evincing an intention to create a trust. Under Article 1444 of the Civil
Code, ‘[n]o particular words are required for the creation of an express
trust, it being sufficient that a trust is clearly intended.’ It is possible to
create a trust without using the word “trust” or “trustee.” Conversely,
the mere fact that these words are used does not necessarily indicate
an intention to create a trust. The question in each case is whether the
trustor manifested an intention to create the kind of relationship which
to lawyers is known as trust. It is immaterial whether or not he knows that
the relationship which he intends to create is called a trust, and whether
or not he knows the precise characteristics of the relationship which is
called a trust.”

The Court found that the right of the Torbela siblings to recover Lot No. 356-A had not
yet prescribed.

The Court cited the recent case of Secuyav. De Selma (G.R. No. 136021, February 22, 2000),
where the Court ruled that the prescriptive period for the enforcement of an express trust
of ten (10) years starts upon the repudiation of the trust by the trustee.

To apply the 10-year prescriptive period, which would bar a beneficiary’s action to recover
in an express trust, the repudiation of the trust must be proven by clear and convincing
evidence and made known to the beneficiary. The express trust disables the trustee from
acquiring for his own benefit the property committed to his management or custody, at
least while he does not openly repudiate the trust, and makes such repudiation known
to the beneficiary or cestui que trust. For this reason, the old Code of Civil Procedure
(Act 190) declared that the rules on adverse possession do not apply to “continuing and
subsisting” (i.e., unrepudiated) trusts. In an express trust, the delay of the beneficiary is
directly attributable to the trustee who undertakes to hold the property for the former,
or who is linked to the beneficiary by confidential or fiduciary relations. The trustee’s
possession is, therefore, not adverse to the beneficiary, until and unless the latter is made
aware that the trust has been repudiated.

2. Implied Trusts
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